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PREFACE. 


In  composing  the  work,  which  I  now  pre- 
sent to  the  Public,  it  has  been  my  design  to 
develop  from  the  nature  of  the  subject  the  true 
principles  of  Indemnity  in  Marine  Insurance, 
Bottomry  and  Respondentia ;  to  compare  with 
them  the  existing  laws  and  usages;  and  to 
deduce  from  these  combined  sources  clear  and 
efficacious  rules  for  efiecting  those  contracts 
agreeably  to  the  true  interests  of  the  parties, 
and  for  adjusting  all  claims  arising  out  of  the 
same. 

An  accurate  investigation  of  the  nature  of  the 
transactions  which  give  origin  to  those  contracts 
is  indispensably  necessary  for  establishing,  in 
general,  the  principles  upon  which  they  are  or 
ought  to  be  founded,  and  more  particularly  those 
of  Indenmity  in  a  stricter  sense ;  or  for  ascer- 
i^^^oing,  agmnst  which  losses  the  assured  (and 
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the  lender  on  bottomry  &c.)  ought  to  be  pro- 
tected in  the  event  of  any  of  the  accidents  in- 
sured against^  and  for  determining  under  all 
circumstances  the  equivalent  for  the  loss  sus- 
tained. This  has  been  practically  recognised 
by  judges  of  the  first  eminence.  The  leading 
decisions  of  out  courts  of  law  upon  questions  of 
this  descripdon^  have  acquired  that  distinction 
precisely  because  they  were  grotmded  in  a  close 
inquiry  into  the  nature  of  the  transactions  upon 
which  these  contracts  rest. 

But^  it  cannot  be  expected  that  the  cases 
which  have  fiedlen  under  the  cognizance  of  our 
courts,  at  different  times  and  before  different 
judges,  upon  questions  of  indenmity,  should  all 
have  been  decided  with  the  same  skill  and  pn>- 
fimdity  of  judgment,  so  as  to  be  perfectly 
cansonant  ^nth  each  other.  A  great  many 
pdnts  appertuning  to  the  doctrine  of  indenmity 
have  besides  never  become  the  subjects  of 
legal  discussion.  A  knowledge,  therefore,  of 
the  decided  cases  alone  cannot  be  sufficient  to 
jemove  all  doubts  and  uncertiunty,  or  to  esta- 
b&ih  a  perfect  lystem  of  (his  important  branch 
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of  the  law;  and  thus  a  further  inquiry  into  the 
principles  arising  out  of  the  nature  of  the  subjeet 
will^  it  is  hoped^  be  acceptable  to  the  members 
of  the  profession. 

That  the  same  kind  of  investigation  is  highly 
necessary  to  the  Merchant^  the  Ship-owner  and 
the  Underwriter,  vnU  hardly  require  demonstra- 
tion. Mercantile  transactions,  and  the  relations 
resulting  from  them,  are  frequently  so  compli- 
cated, that  great  knowledge  and  circumspection 
are  requisite  to  adapt  the  contracts,  which  are 
intended  to  facilitate  and  secure  them,  to  the 
real  interests  and  intention  of  the  parties ;  and 
it  may  safely  be  asserted,  that  experience  alone, 
even  the  most  extended,  cannot  under  all  cir^- 
cumstances  be  sufficient  for  that  purpose.  In- 
deed, it  occurs  but  too  often,  that,  for  want  of  a 
due  investigation  of  the  nature  of  the  case, 
and  of  adequate  stipulations  in  the  contracts, 
the  real  intentions  of  the  parties  are  entirely 
frustrated.  Nay,  the  very  form  of  our  common 
insurance  policies,  and  bottomry  bonds,  which 
still  remain  mialtered  notwithstanding  their  ac- 
knowledged insufficiency,  especially  with  regard 
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to  the  memorandum  in  the  former,  proves  with- 
out contradiction,  that  much  remains  to  be  done 
in  this  respect. 

The  man  of  business,  moreover,  requires  a 
competent  knowledge  of  the  laws  of  his  own 
country,  as  well  as  of  those  of  other  states  to 
which  he  may  occasionally  be  obliged  to  con- 
form. It  must  be  gratefully  acknowledged  that 
much  assistance  has  been  rendered  to  him  in 
this  regard  by  the  valuable  works  which  have 
been  published  upon  the  law  of  insurance.  But, 
it  will  be  admitted,  on  the  other  hand,  that  it  is 
not  always  possible  to  those  who  are  accus- 
tomed to  consider  those  subjects  principally  in 
a  legal  point  of  view,  to  adapt  their  endeavours 
to  the  immediate  wants  of  the  man  of  business ; 
and  I  hope  that  what  I  have  endeavoured  to  do 
in  this  respect  will  not  be  foimd  superfluous. 

The  plan  of  the  work  having  been  fiilly  exhi- 
bited in  the  table  of  Contents ;  it  remwns  only 
to  add  a  few  remarks,  and  to  direct  the  reader's 
attention  to  some  of  the  more  important  topics 
treated  of  in  the  course  of  the  work. 
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The  two  principal  subjects  of  insurance,  are 
goods,  and  ship  and  freight.  The  interests  of 
the  merchant  are  so  different  from  those  of  the 
ship-owner,  that  their  respective  property  may 
sometimes  be  very  differently  affected  by  the 
same  accidents  of  the  navigation;  for  which 
reason  it  was  necessary  to  investigate  separately 
the  principles  of  indemnity  in  the  insurance  of 
each  of  these  kinds  of  property.  What  has  been 
advanced  upon  the  two  modes  of  considering  in- 
surances upon  goods,  is  indispensably  necessary, 
in  order  to  appreciate  the  mode  at  present  in 
practice,  and  the  suggestions  I  have  proposed 
for  obviating  its  inconviences ;  and  I  hope  that 
the  trouble  of  reading  the  few  pages,  in  which 
the  first  mode  has  been  explained,  will  not  be 
regretted  even  by  those  who  consider  this  mode 
less  capable  of  practical  application  than  in  my 
opinion  it  may  be  under  particular  circum* 
stances.  The  same  remark  applies  to  the  diffe- 
rent modes  of  insuring  ship  and  freight,  exhibited 
in  the  second  chapter.  The  consideration  of  the 
relation  subsisting  between  ship  and  freight 
leads  to  their  proper  valuation^  and  to  the  sola- 
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tion  of  the  difficult  and  interesting  question^ 
whether  the  freight  ought  to  follow  the  aban- 
donment of  the  ship  ? 

The  third  chapter  contains  an  entirely  new 
theory  of  bottomry  and  respondentia,  and  of  the 
insurance  of  money  raised  abroad  for  the  pur- 
poses of  the  voyage ;  and  I  flatter  myself  that  I 
have  elucidated  this  obscure  and  important  sub- 
ject so  as  to  remove  all  doubts  and  difficulties. 
With  this  chapter  the  sixth  is  intimately  con- 
nected, in  which  the  difierent  ways  of  raising 
money  abroad,  and  the  mutual  relations  and 
obligations  of  the  parties,  arising  from  those 
transactions,  are  fiiUy  considered. 

In  the  chapter  on  Average,  I  have  endea- 
voured to  explain  the  cause  of  the  diversities 
observed  in  the  laws  and  customs  respecting 
general  average,  and  to  elucidate  many  difficult 
points  which  stood  particularly  in  need  of  being 
explained. — ^What  has  been  said  in  the  seventh 
chapter,  of  the  estimate  of  sacrificed  articles  ac- 
cording to  the  different  circumstances  of  the 
voyage ;  of  the  different  sums  for  which  the 
same  thing  may  have  to  contribute  on  account 


PREFACE.  Zl 

of  articloB  sacrificed^  and  for  disbursements ;  of 
the  contribution  of  freight  under  different  cir* 
cumstances^  an^d  of  foreign  adjustments  of  ge- 
neral, average— all  this  will^  I  hope^  be  found 
interesting  and  of  practical  utility. 

\^th  respect  to  Abandonment^  I  beg  leave  to 
call  the  attention  of  the  reader  to  what  has  been 
advanced  upon  the  expediency  and  practicability 
of  restricting  the  right  of  abandonment ;  to  the 
investigation  of  the  question,  what  is  a  total  loss 
upon  goods  exempt  from  particular  average; 
and  to  that  respecting  the  freight  following  the 
abandonment  of  the  ship.— In  the  chapter  on 
the  Adjustment  of  Particular  Average^  I  flatter 
myself  that  I  have  refuted  successfully  and  in 
a  few  words  the  different  erroneous  methods, 
and  that  I  have  elucidated,  by  important  re* 
marks,  the  true  principles  which  are  now  fol<^ 
lowed. — ^The  proposal  advanced  at  the  conclu- 
sion of  the  last  chapter  for  introducing  a  more 
efficacious  clause^  instead  of  the  usual  ntanoran- 
duririj  will,  I  trust,  be  found  conducive  (at  least  in 
a  preparatory  manner)  towards  attaining  that 
very  desirable  object. 
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As  to  foreign  laws ;  I  have  communicated  all 
those  which  are  of  importance  on  the  subject 
of  general  average  and  bottomry,  because 
the  British  merchant  and  ship-owner  are  often 
obliged  to  conform  to  the  former,  and  must  be 
able  to  adapt  to  the  latter  the  contracts  which 
they  may  have  occasion  to  enter  into  in  foreign 
countries.  Of  laws  upon  other  subjects  I  have 
communicated  only  what  is  necessary  in  order 
to  the  comprehension  of  the  spirit  of  foreign 
legislations,  to  prevent  insulated  laws  or  pas- 
sages of  foreign  authors  from  being  miscon- 
strued or  misapplied. 

To  make  frequent  use  of  calculation  was,  in 
my  opinion,  necessary  in  a  work  of  this  descrip- 
tion. In  many  cases  the  law  itself  may  not  only 
be  elucidated,  but  even  demonstrated  by  calcu- 
lation. 

To  conclude :— My  book  is  the  result  of  many 
years*  study,  researches  and  experience.  I  am 
well  aware  of  its  imperfections,  but  I  trust  that, 
such  as  it  is,  it  will  be  found  useful. 

William  Benecke. 

Lewi$ham*Bvad,  May  4, 1821. 
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common  benefit.  182.  Masts,  cables,  &c.,  cutaway,  ib.  Boats 
cut  away.  187.  Crowding  sail.  ib.  Damage  done  to  the 
goods  by  crowding  sail&c.  190.  Anchoring  upon  dangerous 
ground,  ib.  Repairs  and  expenses  at  a  port,  entered  in  dis- 
tress. 191.  Law  and  practice  in  England.  196.  In  foreign 
countries.  199.  Exterior  damage  sustained  by  the  goods  in 
port  207.  Internal  decay  of  the  goods  in  port.  208.  Loss  of 
goods  in  lighters.  209.  Protraction  of  the  voyage  by  storm, 
frost,  &c.  213.  Accidental  stranding.  215.  Voluntary  strand- 
ing. 219.  Running  foul.  221.  Perils  of  war.  223.  Convoy.  224. 
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Seizure,  plundering.  230.  Salvage,  ib.  Damage  sustained 
in  order  to  escape  from  an  enemy,  ib.  Damage  sustained  by 
defending  a  ship  against  enemies,  and  healing  of  the 
wounded.  231.  Remuneration.  233.  Detention  of  princes, 
capture,  ib.  Arrest  for  examination,  238.  Plague.  241. 
Quarantine.  242.    Fire.  243.    Charges,  ib. 
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'  CHAPTER  VI. 

Of  Money  raised  abroad  for  the  purposes  of  the  voyage, 

and  its  relation  to  Average. 

Definition.  245.  Several  ways  of  raising  money  abroad.  246. 

I.  Loan  opon  the  credit  of  the  owners,  or  by  draft,  ib.  Owner's 
liability  for  it  in  England.  247;  in  foreign  countries,  ib. 
Means  of  providing  against  a  loss  exceeding  a  total  one.  251. 

II.  Supplies  by  bottomry  loan  and  sale.  252.  Authority  of  the 
master  to  resort  to  them;  propriety  or  impropriety  of  the 
measure,  ib.  Validity  of  an  hypothecation  of  ship  and 
cargo.  255.  Relations  and  obligations  arising  out  of  a  justifi- 
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pay  the  repair  of  the  ship.  267.  British  ship-owners  become 
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When  this  is  not  so^  and  (1)  the  money  has  been  borrowed  for 
the  benefit  of  the  ship-owner ;  ib.  (2)  for  the  benefit  of  the  whole 
concern.  280.  Liability  of  underwriters.  284.  Hypothecation 
of  the  ship  alone,  for  the  benefit  of  all  parties,  ib* 


CHAPTER  VII. 


Of  the  Adjustment  of  General  Average. 

Definition.  286.    I.  Estimate  of  the  property  sacrificed :  if 
the  vessel  arrive  at  the  place  of  her  destination ;  ib.  if  she 
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return  to  the  port  of  departure ;  288.  if  she  do  not  reach  the 
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822.  Foreign  laws  respecting  the  contribution  of  ship  and 
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vvriterii  as  to  claims  for  general  average,  adjusted  in  a  foreign 
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0/  Total  Loss  and  Abandonment. 

There  are  two  kinds  of  total  loss,  actual  and  constructive.  336. 
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capture. 349.     Ship  purchased  by  the  captain  from  the  cap- 
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A  TREATISE 

OM 

THE  PRINCIPLES  OP  INDEMNITY 
IN   MARINE    INSURANCES, 


CHAP.  L 

6eii^aZ  JnoesHgation  of  tlie  Principles  of  Indemnity  with 
regard  to  Insurances  upon  Qoods. 

1  Hs  word  indemnity^  applied  to  the  contract  of  Tben  trt 
marioe  insurance  upon  goods,  admits  of  a  double  con-  of  hidem- 
stmction.  If  one  party  promises  to  indemnify  another  ^^* 
party  agidnst  the  losses  to  which  goods,  belonging  to 
that  other  party,  are  exposed  upon  a  certain  sea- voyage, 
and  if  in  this  contract  no  reference  is  had  to  already 
existing  laws  or  usages,  and  no  farther  explanation  is 
pven,  it  will  remain  dubious  whether,  after  a  loss 
of  the  goods  so  insured,  the  underwriter  will  be 
obliged  to  pay  the  amount  at  which  the  goods  would 
have  been  sold,  if  they  bad  reached  the  place  of  their 
destination  in  their  original  state ;  or  whether  he  will 
be  obliged  to  pay  only  the  first  cost  of  the  goods  and 
the  expenses  incurred.  To  maintain  the  latter  propo- 
rtion, the  underwriter  might  say,  you  are  indemnified 
if  you  lose  nothing :  to  maintain  the  former,  the  as- 
sured might  answer,  I  am  not  indemnified,  unless  you 
pay  me  wbsX  I  should  have  received  if  no  accident  tuad 
taken  place. 

B 
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Two  different  kinds  of  insurance  and  of  indemnity 
must,  therefore,  be  admitted  to  exist :  one  by  which 
the  assured  is  to  be  put  in  the  same  situation  in  which 
he  would  have  been  if  no  loss  had  taken  place ;  and 
another,  by  which  he  is  to  be  placed  in  the  situation  in 
which  he  was  before  be  undertook  the  adventure. 

This  distinction,  simple  and  natural  as  it  is,  has 
never  occurred  to  any  author  on  the  subject  of  marine 
insurance,  as  regulating  the  principles  of  indemnity ; 
and  yet  it  is  of  great  importance,  for  the  doctrine  of 
indemnity  cannot  be  fully  understood,  unless  we  dis- 
tinguish the  two  kinds  of  insurance  and  indemnity ; 
and  an  accurate  investigation  of  the  first  will  not  only 
show,  that  this  kind,  although  no  use  has  hitherto  been 
madeofitj  may,  under  particular  circumstances,  be 
put  in  practice  to  advantage ;  but  it  will  also  serve  to 
elucidate  the  second  method,  and  to  point  out  the 
proper  way  of  rendering  it  more  perfeict.  By  investi- 
gating both  methods  with  the  same  exactness,  we  shall 
be  able  to  trace  and  expose  all  erroneous  modes  of 
adjusting  losses,  and  to  establish  an  invariable  and 
certain  rule  for  this  purpose,  applicable  to  all  cases^ 
without  exception.  Such  an  invariable  rule,  it  is  true> 
has,  by  law  and  practice,  been  established  in  this 
country  as  well  as  in  many  others,  with  regard  to  the 
a^ustment  of  goods  which  arrive  damaged  at  the  place 
<tf  their  destination  5  and  in  this  respect  I  can  do  no  more 
than  show,  that  this  rule  is  founded  upon  the  nature  of 
the  contract.  But  the  same  rule  is  not  always  applied 
to  goods  which  do  not  reach  the  place  of  their  destina^ 
Hon;  for  if  it  were,  there  would  be  no  difference  be- 
tween settling  losses  as  average  losses^  and  as  salvage 
losses. 
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For  the  purpose  of  our  investigation^  it  will  be  ne«  The?ihitor 
cessary  previously  to  observe,  that  the  value  of  any  SJfrfthm 
merchandise  at  the  place  of  its  destination,  istobecon- 


pczti* 

adered  (as  to  the  seller)  as  consisting  of  three  distinct 
parts,  namely,  1.  Its  value  at  the  place  of  departure^ 
or  prime  cost,  together  with  all  the  expenses  incurred 
there,  before  the  ship  sets  sail;  2.  Freight  and  ex- 
penses to  be  paid  at  the  port  of  delivery ;  3.  Profit  or 
loss  arising  from  the  state  of  the  market.  The  two 
former  are  kndwn  at  the  time  of  making  the  insiur-* 
ance,  the  latter  depends  on  accidents,  and  can  never 
be  looked  upon  as  known  at  that  time. 

These  three  quantities,  constituting  the  price  of 
sale,  are  totally  independent  of  each  other,  and  are 
differently  affected  by  the  perils  of  tt^e  voyage.  If  the 
ship  be  entirely  lost,  the  prime  cost,  or  value  of  the 
goods  at  the  port  of  departure,  is  undoubtedly  lost, 
together  with  all  the  expenses,  incurred  there;  but 
fireight,  duty,  and  all  charges  payable  at  the  port  of 
discharge  are  saved ;  and  a  profit  can  be  said  to  have 
been  frustrated  only  in  cases  when  the  goods,  if  arrived^ 
would  have  come  to  a  gaining  market.  If,  on  the  con- 
trary, a  ship  be  forced  to  go  back  to  the  port  of  her 
departure,  that  of  her  destination  being  blockaded  or 
in  the  possession  of  the  enemy ;  or  if  the  goods  must 
be  sold  at  a  place  short  of  that  of  their  destination,  and 
yet  freight  is  to  be  paid,  the  goods  may  be  entirely 
saved,  but  the  freight  wholly  lost.* 

Thefint 

Let  US  now  suppose,  first,  That  it  were  stipulated  by  ^2^^^^ 
file  contract  of  insurance,  that  the  underwriter  was  to  udof  imur. 
place  the  assured  in  the  same  condition  in  which  he  retpondiiiK 

with  it,  im 

*  See  the  first  note  at  the  end  of  this  Ciu^ter.  Kzibed. 
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would  have  been^  if  his  goods  had  arrived  safe  at  the 
place  of  their  destination ;  or  in  other  words^  that  he 
were  to  guarantee  to  the  merchant,  in  case  of  the 
goods  arriving  damaged  or  not  arriving  at  all,  the 
same  net  proceeds^  which  they  would  have  yielded  if 
they  had  arrived  safe.  It  is  evident,  that  the  three 
difTerent  parts  of  the  value  would  be  included  in  such 
an  insurance,  and  that  the  rise  or  fall  of  the  market 
would  be  taken  into  consideration.  But  it  must  be 
observed,  that  this  would  not  be  an  insurance  on  the 
iiate  of  the  market;  on  the  contrary,  the  underwriter 
undertakes  by  this  contract  only  to  indemnify  the  mer- 
chant against  his  real  loss  upon  goods,  freight,  and  pro- 
fit; he  does  not  engage  that  the  price  or  value  of  the 
goods  will  be  such  as  the  merchant  expects  it  to  be. 
The  state  of  the  market  is  only  attended  to  for  the 
purpose  of  ascertaining  the  amount  of  the  real  loss. 
The  three  constituent  parts  of  the  value  of  the  goods 
are  insured  indiscriminately,  only  to  prevent  a  wrong 
valuation*  Let,  for  instance,  the  amount  of  the  invoice 
of  certain  goods^  including  the  premium,  h&  90002. 
the  freight  1000/.  duty  and  landing  charges  1000/.  and 
let  a  profit  of  1000/.  be  supposed  to  be  expected.  If 
upon  these  goods  12,000/.  are  insured  on  the  proposed 
principle,  this  insurance  involves  a  declaration  that,  in 
case  these  goods  should  be  worth,  for  instance,  15>000/. 
at  the  place  of  destination,  or  would  have  had  that 
value  there  if  they  had  arrived,  the  assured  has  been 
his  own  insurer  for  30001. ;  that,  on  the  contrary,  if 
the  value  be  less  than  the  insured  sum,  for  instance, 
10,000/.,  the  policy  shall  remain  in  force  for  that  sum 
only,  so  that  in  all  cases  the  sum  insured,  and  the  real 
Talue,  be  exactly  the  same. 
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This  method  answers  exactly  the  true  end  of  marine  it 
insurance,  which,  strictly  speaking,  is  to  relieve  the  [^^,^1^1^ 
merchant  from  the  conseRq[uences  of  a  loss  by  sea,  and  PJ*^^' 
not  to  annul  a  speculation  once  entered  intow    Every  ibnnabu  to 
well-informed  merchant,  guided  in  his  undertakings  df  dnkiii. 
by  sound  reflection,  may  be  supposed  in  general  to  SjJ*^*"^" 
wish,  that  such  events  as  prevent  his  speculations  from 
being  realized  might  not  take  place,  and  it  is  much 
iDore  to  his  advantage  that  the  underwriter  should 
gain  the  premium,  than  that  his  speculation  should  be 
frustrated,  and  the  prime  cost  restored  to  him.  Hence 
it  necessarily  follows^  that  a  method  by  which  the 
assured,  after  a  loss  at  sea,  is  placed  in  the  same  condi- 
tion   in  which  he  would  have   been,   if  his  goods 
had  arrived  safe  at  the  place  of  their  destination,  is 
much  more  conformable  to  the  nature  of  mercantile 
transactions,  than  that  which  places  him  in  the  con- 
dition in  which  he  was  before  he  undertook  the  ad- 
venture. 

That  this  principle  affords  an  exact  indemnity  in  aodtflfat^ 
every  case,  will  appear  from  the  following  statement,  {Ji^^^Un^ 
which  will  show  at  the  same  time  how  the  calculation  ^•na^r 
is  to  be  made  under  all  circumstances.    Suppose,  in 
the  instance  of  an  insurance  for  12,0002., 

The  prime  cost  of  the  goods,  exclusive  of  1      ^gpQ 
premiunis,  to  be       -------/' 

The  freight,  to  be  paid  at  the  port  of  delivery,       1000 

The  duty  and  landing  charges    -----      1000 

£9600 
and  the  premium  10  per  cent. 

If  the  goods  are  totally  lost,  and  if  theur  gross  value^ 
had  they  arrived  safe^  would  have  been 
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1.  Exactly  equal  to  the  sum  insured,^  in  that  cas< 
the  goods  are  insiured  for  their  true  value^  and  if  w< 

add  to  the  above £980( 

The  premium  for  12^000/.  at  10  per  cent.  -    -      120( 

£11,00( 

The  profit  of  the  assured^  in  case  of  a  safe  1     j  /wy 
arrival^  would  have  been    -----  j       ^ 

£  12,00( 

By  the  total  loss,  2000Z.  foe  freight,  duty,  &c.  an 
saved,  which  may  be  considered  as  a  salvage  to  thi 
underwriter,  who,  therefore,  will  have  to  pay  10,0001 
by  which  the  assured  will  be  placed  exactly  in  the 
same  situation  in  which  he  would  have  been,  if  the 
goods  had  arrived  safe.f 

If  the  goods,  in  the  case  of  a  safe  arrival,  would 
have  had 

2.  A  greater  value  than  the  sum  insured,  for  in- 
stance, 15,0001.,  then  the  assured  proves  to  have  been 
his  own  insurer  for  3000/.,  or  for  one-fifth.  The  un- 
derwriter, therefore,  ought  to  deduct  16002.  being 
four-fifths  of  2000/.  saved,  and  pay  10,400!.,  being 
four-fifths  of  13,000/.  lost. 

But  on  the  contrary,  if  the  goods  upon  their  safe 
arrival  would  have  had 

3.  A  value  short  of  the  sum  insured,  for  instancTj 
10,000/.,  In  that  case  the  underwriter  returns  the 

*  I  suppose  here  the  assured  to  sell  his  own  goods,  so  as  to  pay  no 
commission;  and  I  omit  brokerage  a^p,  to  render  the  calculation 
more  simple.  I  shall  also  suppose,  m  the  following  examples,  that 
the  duty  is  to  be  paid  in  fiiU,  whether  the  goods  arrive  sound  or 
damaged.  As  for  the  alteration,  which  becomes  necessary  if  this 
be  otherwise^  see  the  thhd  note  at  the  «id  of  diis  Chapter. 

t  See  the  second  note  at  te  end  of  tbis^Chapter. 
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premium  for  70001.  and  pays  8000Z.,  being  the  net  pro* 
oeeds  which  the  goods  would  have  yielded,  after  deduct- 
ing freight,  duty,  and  charges.  The  same  return  of  pre- 
mium would  take  place  in  the  case  of  a  sadfe  arrival, 
so  that  the  situation  of  the  assured  would  be  the  same 
in  either  case :  he  would  lose  800/.  in  consequence  of 
the  fall  of  the  market. 

If  the  goods  arrive  at  their  place  of  destination  in 
a  damaged  state,  and  are  sold  for  6000/.  less  than  the;^ 
would  have  produced  if  sound,  then,  if  their  value,  in 
an  undamaged  state,  would  have  been 

1.  Equal  to  the  sum  insured,  60001*  are  to  be  paid 
by  the  underwriter. — If  the  gross  value  of  the  goods^ 
had  they  not  been  damaged,  would 

3.  Have  exceeded  the  sum  insured,  (have  been 
I£,000/.  for  instance),  then»  as  the  assured  has  run  the 
risk  for  3000/.  or  one-fifth  hhnself,  4,8001.  onlyi 
being  four-fifths  of  the  whole  lossj  (or  forty  per 
cent,  on  12,0002.)  are  to  be  paid  by  the  underwriter. 
But  if  the  goods,  in  their  sound  state,  would  hav6 
had 

3.  A  smaller  value  than  the  sum  insured,  for  instaiiee 
\OfiOOl9  then  the  underwriter  is  to  pay  60002.  and  Ui 
return  the  premium  for  20002. 

In  any  of  these  cases,  the  end  of  the  insurance  is  fiiUy 
obtained;  and  it  is  obvious,  that  this  method  will 
equally  hold  good,  when  goods,  by  the  perils  of  the 
sea,  are  prevented  from  reaching  their  des^ation,  and 
most  be  sold  at  any  other  ptoce* 

The  intention  of  the  parties,  to  make  use  of  this  Haw  to  be 
kind  of  insurance,  may  be  expressed  by  inserting  the  ^UfJS^."" 
following  words  in  the  poliey,  *'  Valued  al  so  much>  aa 
the  gross^  proceeds  of  the  goods  specified  will  be  at 
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the  port  of  discharge/'*  These  words  imply,  that 
prime  cost  and  profit  as  well  as  freight  and  expenses 
8ha]l  be  included,  and  that  the  underwriter,  who  re- 
ceives  a  premium  for  all  these,  is  expected  to  make 
good  the  loss  happening  on  all  or  either  of  them. 
Prime  cost  and  profit  need  not  be  separately  men- 
tioned or  looked  upon  as  two  distinct  objects,  as  it  is 
not  material  to  the  underwriter,  whether  the  prime 
cost  only,  or  a  profit  also,  is  containied  in  the  sum  for 
which  a  premium  is  paid  him.  But  the  freight  and 
amount  of  duty  and  other  expenses  at  the  port  of  de- 
livery, ought  to  be  separately  expressed,  being  subject 
to  different  risks,  as  has  been  before  observed.  The 
amount  of  fi-eight  and  duty,  thus  expressed  in  the 
policy,  must  not  include  the  premium.f  The  stipula- 
tion, that  the  goods  shall  be  valued  according  to  the 
price  c^  the  market  for  which  they  are  destined,  can- 
not injure  the  underwriter  any  more  than  that  which 
is  made  use  of  every  day :  that  they  shall  be  valued 
hereafter.  Both  of  them  include  tbe  possibility  of  a 
return  of  part  of  the  premium,  but  in  neither  case  is 
that  return  left  to  the  arbitrary  decision  of  the  assured. 
In  the  latter,  the  assiu'ed,  who  claims  a  return  of  the 
surplus  premium,  having  insured  to  a  larger  amount 
than  the  real  value,  has  to  prove  tliat  the  sum  insured 
exceeds  the  value  of  the  goods  at  the  place  of  depar- 
ture and  the  expenses  incurred  there  :  in  the  former 
he  has  to  show,  that  the  sum  instu'ed  exceeds  the  value 
at  the  port  of  delivery.    The  risk  of  the  underwriter 

*  It  must  also  be  expressed  whether  the  market  price,  includmg 
the  duty,  or  the  price  in  hcnd^  without  the  duty,  is  meant  to  be 
insured.    (See  the  second  note  at  the  end  of  this  chapter.) 

t  Sce^the  third  note  at  die  end  of  ttiis  chapter. 
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is  always  in  a  just  proportion  to  the  premium  received. 
He  runs  the  whole  risk  and  receives  the  whole  pre- 
miam,  if  the  sum  insured  corresponds  with  the  value 
at  the  port  of  delivery;  he  runs  less  risk  and  receives 
less  premium^  if  the  former  of  these  sums  exceeds  the 
latter.  I4  on  the  contrary^  the  value  proves  to  exceed 
the  sum  insured^  he  receives  the  premium  for  no 
larger  sum,  as  in  that  case  the  merchant  has  himself 
run  the  risk  for  the  surplus. 

Two  objections  only  can  be  made  to  this  mode  of  in-  Two  obtec« 
surance,  namely,  the  frequency  of  return  of  premium,  ^ered. 
which  would  then  occur,  and  the  necessity  of  finding 
out  the  value  of  the  goods  at  the  place  of  their  desti- 
natioa,  whether  they  arrive  there  in  a  sound  or  da* 
luaged  state,  or  do  not  arrive  there  at  all. 
.  The  first  of  these  objections  is  not  of  great  weight. 
Returns  of  premium,  as  we  have  seen,  can  take  place 
onlyy  when  the  insured  amount  exceeds  the  value  at 
the  port  of  destination,  and  it  might  be  laid  down  as 
a  rule,  that  no  jetum  of  premium  shall  take  place  in 
case  of  a  safe  arrival,  unless  that  difference  amount  to 
a  certain  percentage.  If,  in  consequence  of  this,  the 
merchant  should  insure  his  goods  for  a  greater  amount 
than  he  would,  else  have  done,  the  underwriter  will 
be  remunerated  for  his  trouble,  as  he  will  then  receive 
a  premium  for  tlie  amount  of  the  profit  on  the  goods, 
which  else  wotdd  have  been  left  uncovered. 

As  to  the  second  objection,  it  is  obvious  that  a  valu- 
ation of  such  goods  as.  arrive  sound,  becomes  necessary 
only  when  the  state  of  the  market  is  such,  that  the 
amount  insured  exceds  the  value,  and  a  return  of  pre- 
Bium  is  demanded  for  the  surplus  3  it  is  alsb  clear,  that 
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this  valuation  may  be  as  easily  obtained  as  that  of 
goods  aiTiving  deteriorated,  and  that  a  difficulty  arises 
only  if  the  goods  do  not  reach  their  destination  at  all. 
But  this  difficulty  also  can  be  removed,  as  will  appear 
from  the  following  consideration. 
How  the        In  order  to  find  out  the  value,  which  captured  or 
bej^enain-  destroyed  goods  would  have  had,  if  they  had  reached 
«djwhich     ^jjgi|i  destination,  it  must  be  observed,  that  this  value 
would  hare  depends  on  the  quality  of  the  goods,  and  on  the  time  at 
had  reached  which  they  would  have  arrived.    As  no  samples  can  be 
^bwr^deiti.  produced  of  goods  totally  lost,  to  show  their  quality, 
recourse  can  only  be  had  to  their  denomination.    In 
effecting,  therefore,  insurances  upon  this  principle,  it 
will  be  necessary,  not  only  to  specify  the  goods,  but 
also  to  describe  then*  quality  as  nearly  as  possible  in 
the  policy.*    This  is  practicable  in  most  cases.    If  no 
invoice  is  at  hand  at  the  time  of  making  the  insurance, 
the  denomination  of  the  goods  may  be  postponed,  as 
is  done  in  such  cases,  with  regard  to  valuations  in  the 
ordinary  course  of  insuring,  where  it  is  usual  to  insert 
in  the  policy,  "  to  be  valued  hereafter."     Now,  if  to 
ascertain  the  value,  the  invoice  and  the  denomina- 
tions used  in  it  be  only  attended  to,  whether  a  total 
loss  or  a  return  of  premium  be  claimed,  it  is  manifest, 
that  neither  party  will  be  injured,  and  that  the  pre- 
mium will  always  bear  an  exact  proportion  to  the 
extent  of  the  risk.     Again,  if  a  material  difference 
happens  to  exist  between  the  denomination  and  the 
quality  of  the  goods,  if,  for  instance,  through  inad- 
vertency or  fraud  of  the  agent,  the  quality  of  the 
goods  be  considerably  inferior  to  their  denomination, 

*  For  instance  to  say,  40  hhds.  of  fine  Jamaica  coffee,  30  hhds.  of 
middling,  and  80  ordinary  i  add  not  in  genofal  100  bhda.  of  oo£fee< 
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the  latter  still  miist  only  be  attended  to,  and  the  as- 
sured must  not  be  allowed  to  claim  a  return  of  pre- 
mium pn  that  ground.  For  the  underwriter  might 
have  been  called  upon,  iu  case  of  a  total  loss,  to  pay 
according  to  the  denomination,  and  be  must  not  be 
exposed  to  any  loss  arising  from  the  fault  of  the  mer^ 
chant's  egent. — As  to  the  period  at  which  a  ship  lost 
might  have  arrived  at  her  destination,  exact  stipula- 
tions, such  as  follow,  will  prevent  all  dispute :  Ships 
that  are  known  to  be  lost,  may  foe  looked  upon  as  ar- 
rived at  the  time  when  the  news  of  their  loss  reaches 
the  port  to  which  they  were  bound,  whether  the  goods 
be  totally  destroyed,  or  must  be  sold  in  another  place 
in  consequence  of  the  accident.  Ships  that  are  never 
heard  of  after  their  departure,  may  be  presumed  to 
be  arrived  at  the  time  at  which,  according  to  law  or 
practice,  they  must  be  deemed  lost.*  A  captured  ship 
may  be  looked  upon  as  arrived  at  the  time  when  such 
intelligence  reaches  the  place  of  her  destination,  as 
gives  the  assured  a  right  to  abandon,  or  to  call  upo^ 
the  underwriter  for  the  loss.  If  after  a  detention, 
the  goods  are  restored,  but,  from  any  cause,  must  be 
sold  at  the  place  of  detention,  the  arrival  of  this  in- 
telligence may  be  presumed  to  be  the  period  at  which  ' 
the  goods  might  have  arrived. 

The  price,  which  the  goods  lost  would  have  fetched 
at  the  period  thus  fixed,  must  be  the  basis  of  the  ad- 
justment.   For  though  the  news  of  the  loss  of  a  quan- 

*  In  most  of  the  foreign  ordinances  a  period  is  fixed,  afler 
which  a  ship,  if  she  be  not  heard  of,  shall  be  looked  upon  as  lost 
Id  England,  no  such  term  is  fixed :  a  practice,  however,  prevails, 
by  whkh  a  ship  is  deemed  lost,  if  not  heard  of  within  six  months 
after  her  departure  for  any  port  in  Europe,  or  within  twelve,  if  for 
a  greater  distance^^-Partc,  Law  of  Insurance,  7th  ed.  107. 
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In  what 
cases  thii 
mode  of 
insurance 
is  chiefly 
applicable. 


Legality  of 
it. 


tity  of  a  certain  article  may  raise  the  price  of  that 
article,  this  cannot  be  the  case  with  moderate  quan- 
tities of  current  merchandise  in  considerable  places ; 
and  if  large  quantities  be  destroyed  at  once,  if,  for 
instance,  a  whole  Jamaica  fleet  or  a  considerable  part 
of  it  be  lost,  the  underwriter  upon  a  single  cargo 
cannot  be  said  to  be  injured,  if  this  cargo  is  valued 
at  the  advanced  price,  which  had  taken  place  in 
consequence  of  this  misfortune.  For  this  single  cargo 
might  have  been  one  of  those  which  escaped,  and 
in  that  case  the  underwriter  would  have  gained  the 
premium  for  the  same  sum  which  he  has  now  to 
pay;  so  that,  even  in  this  instance,  the  premium 
bears  a  just  proportion  to  the  risk. 
.  To  prevent  disputes  that  might  arise  from  a  sudden 
alteration  in  the  market,  a  certain  day  after  the  arrival 
of  the  ship  should  be  fixed  for  proceeding  to  the  va- 
luation. 

.  From  what  has  been  said,  it  appears,  that  this  mode 
of  insurance  is  chiefly  applicable  in  the  conveyance  of 
current  merchandise  to  and  from  important  com- 
mercial places.  It  requires  no  exact  calculations  at 
the  time  of  making  the  insurance,  but  only  an  estimate 
of  the  probable  value  at  the  place  of  delivery. 

The  legality  of  this  kind  of  insurance  cannot  be 
doubted,  at  least  in  any  country  where  profit  can  be 
legally  insured;  of  which  more  will  be  said  hereafter.* 


The  second   .    Let  US  syppose,  in  the  second  place,  the  agreement 
demoky""    between  the  contracting  parties  to  be,  that  the  under- 

•  In  a  modern  case,  (Usher  v.  Noble,  East,  xii.  647.)  Lord  Ellen- 
borough  said  that,  '<  the  adopted  rule  of  calculation,  being  generally 
favourable  to  the  underwriter,  the  insured  may  obviate  this  incon- 
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writer  is  to  place  the  assured^  in  case  of  loss,  in  the  «mI  of  in- 
same  situation  in  which  he  was  before  he  undertook  rcspoodiog 
the  adventure ;  which  agreement  entirely  excludes  the  ]J2^*  ***" 
consideration  of  an  eventual  profit  or  loss.  It  is 
evident,  that  if  the  goods  be  entirely  lost,  the  under- 
writer will  have  to  pay  only  the  first  cost  of  the  goods, 
and  the  charges  incurred  at  the  port  of  loading ;  for 
the  assured  will  have  no  fi*eight  or  other  charges  to 
pay.  We  have,  therefore,  only  to  consider  the  case, 
that  the  goods  remain  in  specie,  but  are  deteriorated  by 
sea  damage.  In  that  case,  the  assured  will  have  to 
pay  freight  (the  whole  of  it  if  the  goods  reach  the  port 
of  their  destination,  and  frequently  apart,  proportional 
to  the  part  of  the  voyage  performed,  if  the  goods  are 
discharged  at  an  intermediate  port*),  landing  charges, 
warehouse  rent,  &c.  upon  the  damaged  goods,  the 
same  as  he  would  have  paid  for  sound  goods  3  and,  in 
some  places,  he  will  even  be  obliged  to  pay  the  same 
Custom-house  duties  for  damaged  goods  as  for  sound 
ones.  If,  for  instance,  the  goods  are  so  deteriorated 
by  sea  damage  as  to  be  worth  only  half  the  money 
which  they  would  have  been  worth  if  sound  3  then, 
not  only  one-half  of  the  prime  cost  is  lost,  but  also 
one-half  of  the  freight  and  expenses.  A  question, 
therefore,  arises,  whether  the  underwriter  is  liable 
for  that  part  of  the  loss  also.    But  this  question  will 

venience  by  stipulating  that,  in  case  of  loss,  the  loss  shall  be  esti- 
mated accordiog  to  the  value  of  like  goods  at  the  port  of  delivery.** 
But  then,  it  is  obvious,  the  goods  must  also  be  estimated  according 
to  that  value  ;  for  if  the  prime  cost,  shipping  charges,  and  premium, 
were  to  be  considered  as  the  value,  tlie  underwriter  would  be  an- 
swerable for  losses  on  freight  and  charges  at  the  port  of  delivery, 
without  receiving  premium  for  the  same. 
•  Sec  above,  p.  3. 
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be  answered  without  difficulty.    In  the  first  kind  of 
insurance^  which  we  considered  before^  the  under- 
writer was  liable  to  pay  the  losses  upon  the  three 
constituent  parts  of  the  «thing  insured,  because  he 
received  a   premium  for  the  three  different  parts. 
In  the  second  kind  of  insurance,  therefore,  (in  which 
the  cost  price  of  the  goods  on  board,  and  freight 
and  charges  at  the  port  of  delivery,  remain  only  to 
be  considered,)  the  underwriter  can    be  liable  for 
losses  upon  the  freight  and  charges  only,  if  he  received 
a  premium  for  them.    Indeed,  freight  and  charges  to 
be  paid  at  the  port  of  delivery,  being  in  their  na- 
ture quite  different  from  the  original  price  of  the 
goods,  and  being  differently  affected,  as  we  have 
seen,  by  the  perils  of  the  sea  voyage :  it  would  be 
almost  as  absurd  to  say,  that  they  are,  as  a  matter  of 
course,  included  in  the  insurance  of  goods,  because 
they  are  exposed  to  risk  at  the  same  time  with  the 
goods,  and  by  the  same  person,  as  to  pretend,  that  if 
the  same  person  had  two  different  kinds  of  goods  in 
the  same  vessel,  the  underwriter  of  the  one  kind  must 
also  run  the  risk  of  the  other.    The  underwriter  can 
be  answerable  for  that  only  for  which  he  received  a 
premium;  and  it  would  be  glaring  injustice  to  make 
him  answerable  for  freight  and  charges,  if  he  re- 
ceived a  premium  for  goods  only. 
The  present      By  the  present  practice  in  England,  as  well  as  in  all 
rarioggoodt  other  commercial  countries,  the  merchant  insures 
"  *°rf*h'"    ^""'y  ^^^  goods,  and  pays  a  premium  for  them  only. 
•ecoDdkind.  He  either  values  his  goods  at  a  certain  sum,  in  which 
case  that  sum  is  considered  as  the  prime  cost  or  in- 
voice amount,  together  with  all  the  charges,  till  on 
boards  and  the  premium ;  or  he  insures  a  certain  sum 
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without  valuing  the  goods,  and  in  that  case,  the  items 
just  enumerated  are  considered  as  the  value  of  the 
goods  insured.*  Unless,  therefore,  a  special  agree^ 
meat  be  made  and  expressed  in  the  policy,  the  under* 
writer  can  be  considered  as  liable  for  the  goods  only; 
and  it  can  neither  be  supposed  that  an  insurance  of  the 
first  kind  was  in  contemplation,  nor  that  it  was  the 
meaning  of  the  parties  to  include  the  risk  of  freight 
and  charges.  And  as  this  argument  holds  good, 
whether  the  goods  arrive  damaged  at  the  port  of  their 
destination,  or  whether  they  must  be  sold,  sound  or 
damaged,  at  an  intermediate  port,  it  is  evident,  that  by 
the  nature  of  the  contract,  the  underwriter  can  be 
answerable  only  for  losses  upon  the  goods,  and  that  he 
has  nothing  to  do  with  freight,  charges,  and  duty  or 
profit.  This  is  the  fimdamental  rule  before  alluded 
to,  and  wherever  we  find  that  either  laws  or  practice 
depart  from  it,  we  have  a  right  to  say,  that  they  de- 
part from  the  nature  of  the  contract. 

If  goods  arrive  damaged  at  the  place  of  their  destina-  in  what 
tion,  the  only  way  to  ascertain  the  quantity  of  the  5b?wSw- 
damage  is,  to  compare  the  market   price   of  the  writer  hai 

to  psy  tbc 

damaged  goods  with  the  market  price  at  which  the  km  upon 
same  goods  would  have  sold  if  sound.  If,  for  instance,  t^ 
coffee,  which  might  have  been  sold  at  80s.  sound,  is, 
4o  consequence  of  its  being  damaged,  sold  at  40s.,  the 
proportion  of  the  loss  is  one  half,  for  the  owner  is,  by 
the  deterioration,  placed  in  the  same  condition  (as  to 
the  goods  themselves),  as  if  one  half  of  them  had  been 
washed  overboiard,  and  the  other  half  had  arrived  in  a 
sound  state.    The  underwriter,  therefore,  is  to  pay  one 

•  See  Parky  7th  ed.  p.  165. 
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half  of  the  sum  kisuped^  as  the  value  of  the  goodB,  by 
whioh  means,  the  assured  is  ptaced  in  the  same  situa- 
tS»ny  as  to  that  part  of  the  goods  which  is  to  be  con- 
sidered as  totally  lost,  in  which  he  was  before  the 
adventure.* 
This  prinoiple  of  indemnity  is  fully  sanctioned  by  a 
lewis  V.       decision  in  the  court  of  King^s  Bench. — Goods  con«- 
2  Bum'      sisting  of  sugars^  coffee  and  indigo,  were  insured  at 
11^-  and  from  *.  Th&mas^^  tN>  Hamburgh.    Each  article 

was  separately  valued,  the  clayed  sugars  at  dOL  per 
hogdiead.  In  the  course  of  the  voyage  the  sea  water 
got  in,  and  when  the  ship  arrived  at  Hamhutgh^  it 
appeared  that  every  hogshead  of  sugar  was  damaged, 
to  that  it  was  necessary  to  sell  them  immediately.  If 
sound,  they  would  have  been  worth  231.  7««  8d.  per 
lk>gshead>  damaged  they  were  sold  for  20/.  Or.  Sd. 
Mch,  90  that  the  loss  oeeasioned  by  sea  water  was 
St.  6».  7d.  per  hogshead.  The  defendant  paid  money  into 
court  by  the  following  rule  of  estimating  the  dam^e  x 
Ab  28j.  T^*  9d.  (the  price  of  the  sound  sugar  at  Ham- 
burgh) are  to  91.  7s^  (the  differmce  of  the  sound  and 
dtunaged  at  Hamburgh)  so  are  30f;  (the  value  in  the 
poK<7)  to  4L  9%.  I  l\A.  (the  indemnity  to  be  pai4  for 
every  hogshead).  The  plaintiff  contended  that  the 
vnderwriteirs  should  make  up  the  difference  between 
die  price  the  damaged'  goods  sold  for,  dwd  the  vriue 
Hk  the  policy,  viz.  9k  I9».  Ad.  per  hogsheads  But  the 
special  jiiry  found  the  defendant-s  rule  of  estimatioD 
to  be  r^htj  and  gave  their  verdict  for  l&m.  Upon  a 
ttoiidn?  fbr  a  new  trial  the  court  were  ummimou^  of 

*  Much  more  will  be  said  on  this  important  subject  in  the  9th 
chapter  of  this  work,  where  the  mode  of  adjusting  partial  losses  will 
be  fully  explained. 
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opinion,  that  the  rule  by  which  the  damajg^e  had  been 
estimated  was  correct.  Lord  Mansfield  stated  the  role, 
hj  which  the  defendant  and  the  jury  had  been  guided, 
in  the  following  words :  ^^  The  defendant  takes  the 
proportion  of  the  difference  between  sound  atxi  da- 
maged at  the  port  of  delivery,  and  pays  that  pix>por'> 
tion  upon  the  value  of  the  goods  specified  in  the  policy^ 
and  has  no  regard  to  the  price  in  money,  which  either 
the  sound  or  the  damaged  goods  bore  at  the  poitt  of 
delivery.  -  He  says,  the  proportion  of  the  difference  is 
equally  the  rule,  whether  the  goods  come  to  a  rising 
or  a  Mling  market.  For  instance,  suppose  the  value 
in  the  policy  to  be  301. ;  the  goods  are  damaged,  bnt 
sell  for  401.  y  if  they  had  been  sound  they  would  have 
sold  for  fiOI.  The  difference  between  the  sound  and 
damaged  is  a  fifth ;  consequently  the  underwriter  must 
pay  a  fifth  of  the  prime  cost  or  value  in  the  policy^  that  is, 
61. :  e  canversoj  if  they  come  to  a  losing  market,  and  sell 
for  102.  being  damaged,  but  would  have  sold  for  901.  if 
sound,  the  difference  is  one  half:  the  insurer  mhst  pay 
half  the  prime  cost  or  value  in  the  policy,  that  is  15/.'' 

In  a  subsequent  case,  thb  principle  was  confirmed  by  JduiMa  ▼. 
the  same  C!ourt,  where  it  was  expressly  determined,  2EaH»56i. 
^  That  the  calculation  is  to  be  made  on  the  difference 
of  the  respective  gross  proceeds  of  the  same  goods, 
when  sound  and  when  damaged,  and  not  on  the  net  pro- 
ceeds.''   And  in  a  still  later  case,  the  same  Court  held,  VAnw. 
that  this  rule  for  estimating  any  loss  upon  goods,  ap-  i2Eii^9. 
plied  to  open  policies  as  well  as  to  valued. 

But  this  mode  of  adjustment,  though  it  is  the  only  ^^hkmode 
just  and  unexceptionable  one,  affords  no  perfectindem-  imtm  the 


nity  to  the  assured  ;  for,  as  it  has  been  shown  before,  p,^  ^ 
the  proprietor  of  gjoods  that  are  so  damaged  as  to  be  ^^|^ 
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Muo^j  for  inrtance^  to  half  the  vi^ue  which  they 
wpul4  have  had  If  tound^  h  exactly  in  the  same  coii* 
ditiOD^  with  respeet  to  the  gooda  themselves,  aa  tf  cm 
half  ef  then  were  entirely  lott,  and  the  other  half 
sound ;  but  he  la  not  ao  with  respect  to  freight  and 
charges.  Had  one  half  of  his  goods  been  washed 
overboardy  he  would  faaye  paid  freight  for  the  other 
lialf 'only>  whereas,  if  the  whole  arrived  in  a  damaged 
ptate^  he  muit  pay  the  whole  freight  and  charges  for 
Ae  damaged  goods,  i.e.  for  that  half  of  the  goods 
which  is  to  be  looked  upon  as  entirely  lost,  as  well  as 
for  the  oth^,  which  may  be  considered  as  perfectly 
found*  Now  since  the  underwriter  in  this  case  is  bound 
^nly  to  pay  half  of  the  prime  cost,  &q*,  or  half  the 
yahie  in  the  policy,  it  Is  evident  that  the  assured  loses 
jialf .  the  freight  and  charges  upon  all  the  goods ;  or, 
which  is  the  same,  fdl  the  freight  and  charges  for  that  part 
of  the  goods,  which  is  to  be  considered  as  totally  lost 
:  .And  it  is  not  only  when  goods  arrive  deteriorated  at 
ibe  port  of  delivery  that  the  assured  is  liable  to  lose 
part  of  the  freight,  or  even  the  whole  of  it.  A  total 
.  inr  partial  loss  on  the  freight  may  also  happen,  and  tlie 
assured  has  no  remedy,  when  captured  goods  are 
restored,  when  the  ship  is  forced  back  to  the  port  of 
her  departure,  and  even  (as  will  be  shown  in  the  9th 
chapter,)  when  goods  must  be  sold  at  a  place  short  of 
their  destinatiout 

That  the  underwriter,  according  to  the  practice  of 

the  English  Courts  of  law,  can  nciver  be  called  upon 

for  a  loss  which  the  proprietor  of  the  goods  sustains 

.^     in  the  freight,  is  evident  from  tlie  following  case^^ 

}y^}K^l    A  ship,  bound  from  Nevis  to  Bristc  >i,  was  captured  and 

Mk7*si.  tnkm  lato  MorlaiJ(»  there  Qondentaed»  and  afterwards 

p.9Sl  .  -^ 


ratored,  Beforo  tbe  senteooe  of  reiAitutiony  tlieship 
md  cargo  had  been  sold,  but  their  amount  was  pidd, 
the  flharges  of  prosecuting  the  appeal  being  deducted; 
The  underwriters  upon  theea  goods  paid  the  i^uurges 
<rfthe  sui^  and  the  salvage,  but  tihey  refused  to  make 
up  the  freight,  which  the  proprietor  of  die  goods  had 
been  obUged  to  pay  to  the  awner  of  the  ship,  pro  raii 
jfnwrif,  and  fer  this  freight  an  action  was  brought 
upon  the  policy  on  the  goods.  Lord  Mansfield,  upon 
delivmng  the  opinion  of  the  Court,  which  was  unatii- 
mous  for  the  defendants,  said,  '*  In  this  case  the  value 
of  the  goods  was  restored  in.  money^  which  is  the 
same  as  the  goods,  and  therefore  freight  was  certainly 
due  pro  nid  itimris.  But  the  underwritera  upon  tbt 
cargo  bare  nothing  to  do  with  the  freight.  In  case  of 
a  loss  total  in  its  natnre,  with. salvage^  tha  ownea  of 
the  go0d9  may  either  take  the  goods  sayed,  or  abandon ; 
hut  in  neither  case  can  he  throw  the  freight  upon  the 
underwriters,  because  they  hare  not  engaged  to  in<« 
denmify  him  against  it.''— Emerigon,  an  eminent 
French  writer  upon  the  subject  of  insurance^  relatea 
the  following  case.  In  the  month  of  August  1781, 
a  ship  wan  chartered  at  MfurseiUes  to  fetch  £ngliah 
pr^onera  of  war  from  Toulon,  and  transport  them  to 
Port  Mahon.  The  master,  after  taking  on  board  soma 
goods,  agreeably  to  a  permission  granted  him  for  that 
purpose,  set  sail  from  Toulon  under  a  flag  of  truce* 
On  his  arrival  at  Port  Mahon,  he  was  informed  that 
the  island  had  been  taken  by  the  Spaniards,  in  conse^ 
qoence  of  which  be  was  ordered  to  sail  hack  toToulonf 
without  landing  any  thing,  which  order  he  obeyed. 
The  proprietors  of  the  goods,  who  bad  insured  them 
at  ManftilHs  called  upon  their  umjerwritwi  for  the 

c2 
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freight,'  which  they  had  been  obliged  to  pay  to  the 
master/ on  his  re-delivering  the  goods,  and  the  under- 
writers, directed  by  Emerigon's  advice,  consented  to 
make  good  that  loss.*— ^But  from  what  has  been  said 
above,  it  is  evident  that,  by  the  nature  of  the  contract, 
the  underwriters  were  under  no  obligation  to  pay  that 
loss,  and  the  case  of  Baillie  v.  Modigliani  plainly  shows, 
that  in  this  country  the  underwriters  upon  the  goods 
would  not  have  been  answerable  for  it. 
'  These  examples  are  given  here,  and  many  others 
might  be  added,  to  make  it  evident,  that  total  as  well  as 
partial  losses  upon  the  freight  may  happen,  for  which, 
by  the  method  of  insuring  goods  and  settling  losses, 
which  is  now  universally  adopted,  the  underwriter  on 
the  goods  i»  not  answerable,  and  that  the  assured  re- 
mains exposed  to  very  considerable  losses. 
:  This  inconvenience,  though  the  source  of  it  has  not 
been  generally  perceived,  has  been  long  felt,  and  many 
expedients  have  been  resorted  to,  in  order  to  remedy 
it.  Erroneous  modes  of  computation  have  been  intro- 
duced ;t  attempts  have  been  made,  especially  at  Ham- 
burgh, to  throw  the  loss  sustained  on  freight  upon  the 
underwriter  on  imaginary  profit,  and  at  last  recourse  has 
been,  and  is  still  had,  to  the  mode  of  including  the 
amount  of  freight  and  charges  in  the  value  of  the  goods. 
But  all  these  expedients,  being  contrary  to  the  nature 
of  the  subject,  must  needs  prove  ineffectual.  The  in- 
accurate modes  of  adjustment  have  been  abolished  by 
law  and  practice;  the  insurance  of  imaginary  profit  is 
made  little  use  of,  and  when  it  is,  it  would  be  as  pre- 

*  EmerigoD,  Traite  des  Assurances  et  des  Contrats  h  la  grosse, 
Tome  I.  p.  544. 

t  Seebelowy  at  the  beginning  of  the  0th  Chapter. 
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postenras  to  make  the  miderwriter  upon  profit  answer* 
able  for  losses  upon  freight,  as  it  would  be  to  make  the 
miderwriter  upon  goods  answerable  for  it ;  and  that 
the  practice  of  including  fireight  and  charges  in  die 
amount  of  the  goods  insured  will  not  answer  the.  pur- 
pose may  easily  be  shown  by  an.  example. 

Suppose  the  prime  cost  of  certain  goods^  premium 
and  shipping  charges  included^  to  be  lOQOI.^  freight 
400L,  charges  at  the  port  of  delivery  1001.  If,  to  cover 
this  risk,  15002.  are  insured  on  goods,  it  is  evident  that^ 
in  case  of  a  total  loss,  as  no  freight  and  charges  iore  to 
be  paid,  the  assured  will  gidn  5001. ;  and  that  in  auy  , 
of  the  cases  before  mentioned,  when  the  freight  is  los^ 
though  the  goods  be  safe,  he  will  have  paid  a  premium 
for  freight,  without  being  entitled  to  an  indemnity;  so 
that  this  is  in  reality  a  gambling  insurance,  or  wager 
for  500/.  Only  in  case  the  goods  arrive  damaged,  this 
insurance  will  afford  an  exact  indemnity  as  to  the  loss 
of  freight,  though  not  as  to  tbe.chai*ges,  since  the  loss 
upon  them  does  not  always  bear  an  equal  proportion 
to  a  loss  upon  the  damaged  goods. 

Another  remedy  has  been,  suggested  for  the  loss,  of 
freight.  It  has  been  proposed  that  the  owner  of  the 
ship  should  allow  to  the  merchant  a  reduction  of 
the  freight,  proportional  to  the  deterioration  of  tlie 
goods,  and  demand  the  same  of  the  underwriter  on 
the  jfreight.*  But  this  method,  not  to  mention  that 
il  would  require  an  alteration  of  the  contract  between 
the  freighter  and  the  ovmer,  as  well  as  between  the 
owner  and  the  underwriter  on  freight^  would  remedy, 
the  evil  as  to  the  fright  only  in  the  case  of  gooda 

*  Id  an  Essay  on  the  Adjustment  of  Averages,  as  quoted  by  Mr» 
Steveos,  in  his  Essay  on  Average^  4th  edition,  p.  181?, 


mMng  damngedi  Btid  would  Mt  apply  to  mm  m 

Mlaiad  iibofe)  Where  the  g<x^  ^^  ^^  detertorated^ 

laid  where  the  tnerehant  to  ebllged  to  pay  either  ih^ 

whole  flrtlirht)  or  part  of  It  In  proportion  to  the  part  of 

the  voyage  performed.    In  euoh  eaeee^  In  which  the 

loss  on  freight  to  the  most  severe^  the  merdiant  would 

itlll  be  obliged  to  pay  the  fireightj  and  would  be  left 

adthottt  an  Indemnification. 

To  nmof      j^^  ^^ly  meand  to  obtain  a  flill  Indemnity  In  every 

▼enieoM,     MiB,  wlthout  Injustlco  to  either  party5  is^  to  Insure  the 

^u^^^'  «um  to  be  paid  for  freight  and  charges  at  the  port  of 

^^j^^  deUvory,  Independently  of  the  goods,  and  if  the  pro- 

must  bt  M-  jprietor  of  these  should  wish  for  an  indemnity  also  upon 

S^/"^'  the  eventual  fhistratlon  of  his  profit,  to  Insure  the 

expected  profit  also  separately^  upon  principles  which 

will  be  explained  herea^r. 

Thto  mode  of  insuring  the  i^ight  payable  at  the  port 
of  delivery  has  been  proposed  already^  In  part  at  least, 
by  the  Ordinance  of  Amsterdam ;  and  it  is  so  well 
ft>ttnded  oki  equity  and  reason^  that  no  legislature  can 
disapprove  of  it.  It  becomes  still  more  suited  to  the 
intereste  of  the  parties,  If  freight  and  charges  [are  se- 
parated in  the  insurance^  as  they  are  sometimes  subject 
to  different  degrees  of  loss. 

The  article  in  the  Ordinance  of  Amsterdam  alluded 
to  (No.  35.)  to  as  follows  s  ^*  The  average  or  damage 
on  goodS)  that  happened  during  the  voyage,  by  external 
accidents,  shall  be  calculated  on  the  grasi  capital  which 
the  goodsi  if  80und>  would  have  produced  at  the  place 
of  dieir  destlnatton^-^n  the  other  hand,  it  shall  be 
kwfiil  for  the  shippers,  proprietors,  or  consignees,  to 
insure  the  freight  which  to  to  be  paid  after  a  safe 
Voyi^e,  widi  this  conditioni  thai  the  underwriters  on 


die  ibels^t  sball  pay  only  <be  Mgttetitatktti  of  idie 
gfenge  fidteti  tl^oii  the  giM>d6  (iv  e.  Ihii  freigfht  whfob 
imist  be  paid  fdf  that  i^rl  of  the  goods  Whfch|  on 
aeeoant  of  the  damage^  nay  be  looked  tif^oti  as 
loially  annihilated^}  and  that  in  cate  of  a  total  Im^  fe-* 
tnm  of  premium  may  be  demanded  fh>m  lh«  undeN 
writer  on  the  freight.'^  By  an  in^ui^nce  aecordibg  to' 
this  Ordinance^  however,  the  metchatit  would  be  in** 
demnified  (Ae  same  as  by  the  method  proposed  b  the 
above-mentioned  essay,)  in  the  ease  only  of  the  gooda 
arriving  deteriorated ;  and  the  underwriter  upon  freight 
would  not  be  liable  for  total  of  partial  losses,  happening 
through  any  of  the  causes  above  alluded  to.  But  in 
order  to  adapt  this  insurance  entirely  to  its  object,  it 
is  necessary  that  the  underwriter  should  undertake  to 
indemnify  the  proprietor  of  goods  against  any  loss 
arisfaig  from  his  liability  for  freight,  in  consequence  Of 
any  of  the  perils  insured  against  by  the  underwriters 
upon  the  goods.  The  insurante  on  freight  due,  thus 
ext^ided,  is  subject  to  total  as  well  as  partial,  and 
even  to  salvage  losses.*  A  return  of  premium  must 
take  place  in  ease  of  a  total  loss  of  the  goods^  because 
Che  premium  is  the  only  thing  whteh  the  proprietok* 
loses  on  such  a  contingency. 

It  might  peHmps  be  supposed>  that  a  separate  in** 
snrante  on  freight  by  the  proprietor  of  goods  would  be 
salijecl  to  great  difficulties^  aud  this  opinion  might 
prevent  the  Introductioil  of  so  USt^l  a  nieairtirei  Fbr 
this  reason,  it  will  be  tt^c^ary  to  show>  that  Uo  sn^h 
difficulty  ^sts.  But  even  supjiosing  it  to  .r^u)r# 
tnoTO  t^lcUlatioU  tiiaii  it  does,  this  would  not  be  li 

*  Se^  beldWy  Cliap.  9,  th^  article :  Aemarka  on  the  tnsunnos 
tt|K)QrJtsightp^al^ttttepoltt)fdeSti8Stittt.  . 
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sufficient  reason  to  reject «  method^  tbe  utility  and  jus- 
tice of  which  must  be  admitted  to  be  incontestable. 
How  the  in-  The  expenses  to  be  paid  after  the  arrival  of  the 
foch freight  goods  are,  !•  Freight;  2.  Landmg  charges,  ware- 
^ed.  ^  *  bousing,  &c«  3  3.  Commission  and  brokerage ;  4.  Duty. 
Tbe  landing  charges,  &c.  are  the  same  on  sound  as  on 
damaged  goods,  the  loss  upon  them  will,  therefore,  be 
in  the  same  proportion  as  the  loss  on  the  freight,  and 
might  for  this  reason  be  included  in  the  insurance  on 
freight.  The  only  diQerence  is,  that  they  are  not  to 
be  paid  at  all,  if  the  goods  are  sold  at  an  intermediate 
place ;  for  the  charges  incurred  at  such  a  place  are  of  a 
different  nature.  In  most  cases  the  landing  charges  are 
but  trifling  in  proportion  to  the  value  of  tbe  goods,  and 
may  be  entirely  omitted.  Commission  and  brokerage 
decrease  in  the  same  proportion  as  the  goods  are  dete- 
riorated, and  are  not  to  be  insured.  As  to  duty,  it  is 
either  levied  tipon  damaged  articles  in  proportion  to 
their  diminished,  value  only,  and  if  so,  no  loss  can  be 
in  that  respect  sustained  by  the  deterioration  of  goods, 
and  nothing  is  to  be  insured  on  the  duty ;  or  the  duty 
must  be  paid  in  full,  notwithstanding  tbeir  being  de- 
teriorated, and  then  the  loss  will  be  in  the  same  pro- 
portion as  that  upon  landing  charges,  and  may  there- 
fore be  included  in  the  insurance  of  those  charges. 

No  well-informed  merchant  will  ever  engage  in  any 
speculation  without  knowing  what  freight,  duty,  and 
charges  be  will  be  liable  to  pay  at  tbe  port  of  delivery^ 
under  all  circumstances  3  he  will,  therefore,  have  no 
difficulty  in  stating  each  of  these,  amounts  separately 
in  the.  policy.  Suppose  the  sum  to  be  insured  on  the 
goods  themselves  to  be  2000/.,  freight  300/.,  duty  and 
landing  charges  lOOl.,  and  the  full  duty  to  be  paid  on 


CHAP.  I.]  With  regard  to  Insurances  upon  Goods.  25 

damaged  goods.  Then  if  24001.  are  to  be  insured  in 
one  policy^  the  following  addition  will  fiilly  ex- 
plain the  meaning  of  the  parties :  ^^  Of  these  2400/., 
2000/.  are  on  the  goods,  300/.  on  the  freight,  and  100/. 
on  duty  and  charges  at  the  port  of  delivery.'' 

If  the  goods  arrive  damaged,  the  underwriter  will 
have  to  pay  the  same  percentage  upon  the  -  freight, 
charges,  and  duty,  as  upon  the  goods ;  and  he  will  pay 
that  part  of  the  freight  which  the  merchant  loses,  and 
110  charges,  if  the  goods  are  sold  at  any  other  place 
than  that  of  their  destination. 

If  the  freight  is  not  known  at  the  time  of  making  the 
insurance,  the  amount  may  be  left  open,  to  be  valued 
hereafter,  in  the  same  manner  as  in  insurances  on 
goods,  when  the  value  is  unknown. 

If  the  amount  of  freight  and  charges  is  but  small  in  in  what 
comparison  with  the  value  of  Uie  goods,  as  is  generally  ^^^  on* 
the  case  upon  valuable  goods  on  short  voyages,  the  JjJI'^**^ 
merchant  will  run  but  a  small  risk  if  he  leaves  freight  aUe  at  the 
and  charges  imcovered.    The  insurance  on  freight  and  livar  it  de- 
charges  will,  therefore,  only  be  necessary  when  their  ■"^* 
amount  is  considerable  in  proportion  to  the  value  of  the 
goods,  as  upon  heavy  articles  and  on  long  voyages. 
But  in  those  cases  it  is  strongly  to  be  recommended,  as 
affording -to  the  merchant  the  only  means  of  a  perfect 
indemnity,  and  as  opening  a  new  source  of  profit  to 
the  underwriter.* 

By  this  separate  insurance  of  freight  and  charges,  Byihis 
the  second  mode  of  insurance  and  indemnity  will  be  ^^^^,^^ 
rendered  nearly  as  useful  as  the  first,  without  being  f  iB>unnee 

heconci  al* 

subject  to  its  inconveniences ;  but  it  will  be  still  more  moat  at  uae- 
io,  if  the  expected  profit  is  also  separately  insmred.        ^tnditM 

f  See  the  fourth  note  at  the  end  of  this  Chapter. 
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ttti&ty  ii  in-      By  iimiiitig  the  gMi%  txad  freight  and  chltrges^  the 
imil^Mra  i^erchaiit  secures  to  himself,  it  is  true,  a  full  indemnity 
^^^      as  to  his  capital,  biit  he  still  remains  exposed  to  the 
combined     bss  of  the  profit  he  had  reason  to  expect ;  which  loss, 
though  not  of  so  heavy  a  nature  as  that  of  the  capital 
itself,  is  nevertheless  olten  severely  felt.  For  the  mer- 
chant whose  speculation  is  frustrated  by  the  accidents 
of  the  navigation,  loses  his   time,  his  labour,  and 
the  use  of  his  capital,  which  are  the  only  sources 
of  his  prosperity.    It  will,  therefore,  be  necessary  to 
explain  the  nature  of  an  insurance,  by  which  those 
losses  may  be  avoided, 
•nie  lutun      fhe  result  of  every  mercantile  speculation  is  doubt- 

ot  loiunnce  ^  '^ 

on  profit  ex-  fill  in  Its  nature,  as  these  operations  are  subject  to  in- 
^  cidents,  which  no  human  prudence  is  able  to  foresee. 

It  is  hence  obvious^  that  the  end  of  insuring  expected 
^  profit  cannot  be  to  secure^  under  all  circumstances,  a 
certidn  and  fixed  profit,  since  such  an  insurance  would 
be  in  direct  opposition  to  the  nature  of  commerce. 
Of  that  kind  were  certain  insur^knoesj  as  they  Were  in^ 
consistently  called,  on  the  rise  or  state  of  the  market^ 
formerly  much  practised  in  Holland,  which,  for  the 
reason  just  assigned,  were  no  real  insurances^  calculated 
to  promote  the  interests  of  commerce,  but  mere  wagers. 
Since  the  merchant,  therefore,  must  submit  to  see  his 
expected  profit  fail,  or  even  be  converted  into  loss,  if 
the  state  of  the  market  is  against  him,  this  being  in- 
separable from  the  nature  and  very  essence  of  ootn- 
mevce,  the  true  intent  of  insurance  on  expected  profit 
eaii  be  no  oth^r^  than  to  indemnify  the  assured,  M  the 
oontingency  of  the  goods  being  lost  or  damliged,  to 
the  amount  of  the  sum  insured,  foif  that  profit^  which 
would  really  have  accrue^  if  the  goods  bad  arrived  in 
a  sound  state. 


CBAhik]        With  f^^  t6  tnsmmm  upon  Goods.  ff 

To  Mcertaln,  After  a  loss^  whether  a  profit  wcnild 
biTt  accrued,  and  to  what  amount^  the  state  of  the 
maricei  at  the  place  of  destination  must  be  attended 
to;  and  it  is  obtious,  that  the  same  measures  are 
to  be  taken  for  that  purpose^  which  would  become 
neeetsarjr  In  the  valuation  of  goods  insured  after  the 
first  method,  and  that  all,  which  has  been  said  on  that 
solject,^  is  perfectly  applicable  to  the  insurance  of  ex<- 
peeted  profit.  If  the  goods  are  wholly  lost,  and  the 
benefit  would  have  been  equal  to  the  sum  insured  upon 
profit,  or  would  have  exceeded  it,  the  whole  profit  in- 
sured is  to  be  paid  by  the  underwriter.  If  a  part  only 
of  the  profit  insured  would  have  been  realized,  in  the 
event  of  the  goods  arriving  safe,  that  part  only  is  to  be 
made  good  \  and  nothing  can  be  recovered,  if  the  goods 
would  have  come  to  a  losing  marlcet,  or  one  which 
would  have  merely  repaid  the  merchant.  If  the  goods 
arrive  damaged,  the  underwriter  upon  profit  is  to  pay 
in  the  same  proportion  as  the  underwriter  upon  goods, 
not  on  the  sum  insured,  but  on  that  profit  which  really 
wauM  have  ensued,  if  the  goods  had  arrived  uninjured. 
Suppose  1000/*  to  be  insured  on  the  profit  expected 
upon  certain  goods.  Then,  if  a  benefit  of  500{.  only 
would  have  been  derived  from  the  goods,  if  sound,  and 
diey  are  deteriorated  &0I*  per  cent.,  it  is  evidient  that 
the  merchant  does  not  lose  500Z.,  but  only  2501.,  and 
diis  will  be  the  amount  of  his  claim.  If  the  profit 
would  have  been  lai^r  than  the  sum  insured,  the 
Merchant  has  been  his  own  insurer  for  the  surplus^ 

As  the  premium  should  always  be  in  proportion  to 
die  interest,  it  is  clear  that  there  should  be  a  return 
of  the  whole  premium,  when  the  goods  on  arrival  sell 

^AWv«)p.lO» 
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without  profit,  or  would  have  sold  without  profit,  had 
they  arrived ;  and  that  a  proportional  part  of  the  pre- 
mium should  be  returned^  when  the  goods  give^  or 
would  have  given^  a  part  only  of  the  profit  insured. 
The  frequency  of  return  of  premium^  however^  would 
be  an  obstacle  when  the  expected  profit  is  but  small 
in  proportion  to  the  capital,  and  when  the  premium  is 
low.  To  obviate  this  difficulty,  it  might,  perhaps,  in 
such  cases,  be  advisable,  to  sacrifice  extreme  accuracy 
to  facility,  by  stipulating  that  there  shall  be  no  return 
of  premium.  This  sacrifice  will  be  counterbalanced 
by  a  reduction  of  the  premium  on  profit^  which  must 
certainly  take  place,  if  the  underwriter  has  the  chance 
of  receiving  a  premium  without  running  any  risk. 

From  what  has  been  said,  it  is  evident  that  expected 
profit  should  always  be  insured  in  an  open,  and  not  in 
a  valued  policy,  those  rare  cases  only  excepted,  where 
the  profit  does  not  depend  on  the  state  of  the  market, 
and  can  be  looked  upon  as  certain ;  for  whenever  an 
expected  profit  is  insured  as  a  certain  one,  which  would 
be  the  case  if  it  were  valued  smd  the  policy  not  open, 
the  insurance  on  profit  would,  contrary  to  its  nature, 
be  turned  into  a  wager. 

Profit  may  be  insured  in  the  same  policy  with  the 
goods^  freight,  and  charges;  it  will  even  be  preferablenot 
to  separate  these  different  interests.  One  reason  for  in- 
suring them  all,  by  preference,  in  the  same  policy  is,  that 
the  eventual  profit  can  be  much  more  easily  ascertained 

when  those  different  items  are  known ;  and  another  rea- 

• 

son,  which  refers  to  abandonment,  will  be  stated  here- 
after.* If  (in  the  example,  page  24)  a  profit  of  3002.  was 
expected,  it  would  be  sufficient  to  insure  27001.,  instead 

*  In  the  8th  Chapter,  see  the  article :  Effect  of  AbaodonmeDt. 
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of  2400f.  and  to  add,  ^'  of  which  20002.  are  on  goods, 
3001.  on  freight^  1001.  on  duty  and  charges  at  the  place 
of  deliveiy,  and  3001.  on  expected  profit.^' 

It  will  hardly  be  necessary  to  observe,  that  an  in- 
snraace  upon  expected  profit  can  be  advisable  only 
when  it  is  highly  probable  that  there  will  be  a  profit 
in  case  of  safe  arrival. 

Although  it  is  not  unusual  to  insure  expected  profit  The  pment 
eo  nomine^  yet  the  general  custom  is,  to  add  the  ex-  inmring 
pected  profit  to  the  amount  of  the  goods.    The  same  J^'  ^^ 
practice  prevails  in  France.    In  Holland  and  Ham-  nttineofitf 
burgh  it  is  more  usual,  either  to  express  in  the  policy       **' 
what  part  of  the  sum  insured  is  on  goods,  and  what 
part  on  profit,  or  to  state  in  the  policy  what  propor- 
tion of  the  sum  insured  is  on  expected  profit :  for  in- 
stance, **  Goods,  valued  at  Mks.  Bco.  10,000,  including 
10  per  cent,  imaginary  profit.*'    When  it  is  simply 
stated,  that  a  profit  is  included  in  the  sum  insured, 
without  adding  to  what  amount,  or  in  what  proportion, 
then,  according  to  the  practice  of  Hamburgh,  this  pro- 
fit is  supposed  to  be  10  per  cent.    As  profit  cannot  be 
subject  to  average  contributions,*  the  method  of  dis- 
tinguishing goods  from  profit  in  the  policy  is  preferable 
to  that  of  insuring  both  interests  indiscriminately.  But 
as  in  both  of  them  the  underwriter  pays  in  the  same 
proportion  on  profit  as  on  goods,  without  any  regard 
being  had  to  the  existence  or  quantity  of  profit,  it  is 
evident  that  neither  of  these  methods  is  accurate,  and 
that  the  insurance  of  profit  is  converted  by  them  into 
a  wager  upon  the  state  of  the  market. 

As  to  the  legality  of  insurance  on  profit,  there  can  tegtUty  of 
be  no  doubt  that  it  must,  if  well  understood,  meet  with  I^^JJ^ 

*  See  the  7th  Chapter. 


the  approbation  of  erery  legislature.    But  iuoorreot 

ideas  and  abuses  have  caused  prohibitions  and  restric*. 

tions  of  this  kind  of  insurance  in  many  countries. 

In  England.      In  England,  profit  eo  nomine  may  be  legally  insured ; 

Grant  t.       this  Is  ascertained  by  several  judicial  decisions. — Profit 

^^^^^    expected  to  arise  on  a  cargo  of  molasses,  from  Surinam 

ed.  462.       to  Quebec,  the  assured  having  a  contract  with  Go* 

vemment  to  supply  the  army  in  Canada  ivith  spruce 

beer,  was  insured,  and  it  was  stipulated,  that  in  case  of 

loss,  the  profits  should  be  valued  at  lOOOI.,  without  any 

other  voucher  than  the  policy.    It  was  objected,  that 

this  was  a  wager  policy,  and  that  profit  was  in  ita 

nature  too  precarious  to  be  the  sul^eot  matter  of  an 

insurance  j  yet  the  Court  decided  in  fiivonr  of  the  in* 

sured. 

This  would  in  fact  have  been  a  wager,  if  the  profit  had 
not  been  nearly  certain.  Probably  no  other  molasses 
were  to  be  had  at  the  place  of  destination,  and  in  that 
case,  it  was  but  just  that  the  insured  should  be  indem** 
nified  for  the  whole  loss,  the  amount  of  which  not 
being  subject  to  a  computation  in  the  usual  way, 
might  have  occasioned  disputes  if  it  had  not  been 
valued.  But  supposing  that  the  assured  might  have 
replaced  the  molasses,  by  paying  2001.  more  than  the 
original  cargo  cost  him,  then  8001,  of  the  lOQOl.  would 
not  have  been  an  indenmUy,  but  a  wager. 
Barclay  n  In  a  Subsequent  case,  the  profits  expected  upon  a 
2  £ast!^44.  cargo  of  goods,  to  be  employed  in  the  African  trade, 
valued  at  20002.,  were  insured,  after  an  insurance  of 
the  goods  to  their  full  amount,  including  the  premium, 
bad  been  made,  and  this  was  deemed  a  sufficient  in- 
terest. Mi*.  Justice  Lawrence,  in  delivering  the  opi- 
nion of  the  Court,  amopgrt  many  other  observations, 
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Bade  the  foUowipg>  respecting  tlus  kind  oS  insurance, 
^  It  has  been  objected,  that  the  goods  might  he  g<ung  tt^ 
a  loaing  market,  in  which  case  the  insured  would  gain 
hy  the  loss  of  bi9  goods*  But  if  that  were  the  case,  it 
wouU  be  evidence  on  non-*assumpsit,  as  it  would  prov^ 
that  the  plaintiff  was  not  damnified,  a«  to  prqfit,  by  th^ 
lo6M  of  the  goods;  or  that  at  the  time  of  the  loss,  be 
had  BO  interest  ui  the  thing  insured,-^If  there  be  only 
a  partial  ices,  the  insurer  will  only  be  liable  to  pay  tl^ 
profit  on  the  goods  lost." 

This  plainly  shows,  that  the  assured  cannot  recover, 
unlefta  he  prove  that  there  would  have  been  a  profit 
if  the  goods  had  arrived,  and  tlus  opinion  was  con^ 
finned  in  a  late  case,  where  the  profits  on  a  cacgo  of  Hodemi  w 
slaves  were  insured  in  a  valued  policy,  and  part  of  the  ^  eJ^^'s^;^ 
slaves  were  lost  hy  shipwreck,  and  the  rest  an'ived  in 
another  vessel  at  the  place  of  destination.  It  was  de- 
termined that  the  plaintiff  could  not  recover  as  for  a 
total  loss,  because  great  part  of  the  cargo  had  reached 
a  market ;  nor  for  a  particular  loss,  because  he  had 
not  shown,  that  there  would  have  been  any  profit,  even 
if  no  shipwreck  had  happened,  and  all  the  slaves  had 
arrived  safe  at  their  destination. 

In  these  three  cases  the  policies  were  valued,  i^nd 
though  it  has  been  very  justly  observed^  that  the 
assured  cannot  recover,  unless  he  prove  that  there 
would  have  been  a  profit;  and  that,  in  case  of  a  partial 
loss,  the  underwriter  is  liable  only  to  pay  the  profit  on 
the  goods  lost,  from  which  it  may  be  inferred,  that  in 
case  of  the  goods  being  deteriorated,  the  underwriter 
•n  profit  will  be  liable  in  the  same  proportion  as  the 
underwriter  upon  deteriorated  goods :  yet  it  seems  that 
it  would  be  sufficient  to  prove,  that  there  would  have 
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been  some  profit,  (t.  e.  to  prove  some  interest,)  to  make 
the  underwriter  answerable,  in  case  of  a  total  loss,  for 
the  whole  valued  amount,  and  in  case  of  a  partial  loss, 
for  a  proportion  of  that  amount,*  which  would  be 
against  the  nature  of  the  contract.  This  also  shows 
that  profit  should  always  be  insured  in  open  policies. 
It  is,  therefore,  still  more  to  be  wondered  at,  that, 
after  the  above  decisions,  it  should  be  held  doubtfiil, 
whether  profit  might  be  legally  insured  in  an  open 
policy,  as  it  was  on  the  part  of  the  underwriter,  in  the 
following  case. 
Etm  v.  The  proprietor  of  a  cargo  of  flax,  from  Riga  to  Hull, 

l(>£asf)28l.  hadinsm'ed  1000/.  on  prqfits  (without  further  descrip-^ 
tion,)  the  whole  premium  to  be  returned  on  short  interest.  It 
appeared  that  the  ship,  with  the  cargo  of  flax  on  board, 
was  captured,  and  that  the  profits,  supposing  the  flax  to 
have  arrived  in  a  sound  state,  would  have  been  to  the 
amount  insured.  Objection  was  taken  at  the  trial, 
that  this  was  a  gambling  policy;  but  Lord  Ellen- 
borough,  Chief  Justice,  overruled  the  objection,  seeing 
no  distinction  in  principle  between  an  insurance  on 
profit  valued,  which  had  been  held  to  be  legal,  and  on 
profits  without  the  valuation  being  ascertained  in  the 
policy,  but  left  open  to  proof  afterwards.  Id  certum  est, 
quod  certum  reddi  potest.    Verdict  being  given  for  the 

•  "  It  is  settled,  that  upon  valued  policies  the  merchant  need  only 
prove  some  interest  to  take  it  out  of  19  Geo.  2."— Lord  Mansfield 
in  Grant  v.  Perkinson.  See  also  Chap.  4th.  In  Eyre  v.  Glover, 
Lord  EUenborough  said,  that  "  in  a  valued  policy  on  goods,  the  ex- 
pected proGt  might  be  included,  the  assured  not  being  restricted  in 
the  valuation  of  the  invoice  price ;  that  this  was  in  effect  an  insurance 
on  profit,  and  that  what  might  be  insured  jointly  with  something 
else,  might  be  insured  in  a  separate  policy/'  Thus  profit  insured  in 
a  valued  policy  would  be  treated  in  all  respects  like  an  insurance  on 
goods. 
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plaiDtifl&y  the  defendants  moved  for  a  new  trials  on  the 
ground^  that  profits  generally^  without  more  certainty^ 
could  not  be  insured^  it  being  uncertain  upon  what 
ihey  are  to  be  calculated ;  that  in  all  former  cases  the 
profits  were  valued ;  that  in  this  case^  in  order  to  ascer- 
tidn  the  loss,  evidence  must  be  given  of  the  state  of 
the  market ;  and  that  there  is  to  be  a  return  of  pre- 
mium in  the  event  of  there  being  no  profit  on  the  cargo* 
-^hord  JEUefibarough^  Chief  Justice,  said,  *' Are  profits 
any  thing  more  than  an  excrescence  upon  the  value 
of  the  goods  beyond  the  prime  cost?  The  diflScuIty 
of  the  calculation  cannot  afiect  the  question  of  inte- 
rest^ or  the  legality  of  the  contract.  Short  interest 
means  no  more  than  a  short  profit  on  the  cargo  to 
the  extent  of  the  whole  sum  insured/' 

The  law  of  France  entirely  prohibits  the  insurance  of  Legality  o^ 
expected  profits.*  "  Profit,"  says  Emerigon,  "depends  ^^^^ 
on  uncertain  contiugencies  and  fiiture  transactions,  ^f^vn 

couttnct* 

It  is  a  moral  being,  not  existing  in  the  ship,  and  for 
that  reason  cannot  be  the  subject  matter  of  an  insur- 
ance.'^f— This  reasoning  applies  solely  to  the  abusive 
method  of  insuriug,  hitherto  in  practice,  but  is  not 
applicable  to  the  .  exact  method  before  explained. 
By  this,  no  imaginary  being,  no  fiiture  event,  is  in* 
.  jred;  a  fiiture  event  is  merely  referred  to  as  the 
means  of  ascertaining,  whether  the  subject  of  insurance 
ensts  or  not,  and  the  insurance  takes  place  only  in 
ea«M.^e  existence  of  the  subject  is  ascertained.  It  is 
like  insuriiqp  goods  from  abroad,  while  it  remains 
doubtfiil  whether  they  will  be  shipped  or  not.  The 
contract  in  such  a  case  is  not,  that  the  insurance  shall 

*  Ofdramuice  de  Louis  XIV.  Art.  15.  Tit.  Ass.*-Code  de  Conn 
SMnty  Art.  574* 
t  Ttait)6  des  AssiiiaD08f,T.  1«  p.  S3«« 
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hold  good  at  all  events,  but  that  it  shall  hold  good  in 
the  event  only  of  the  goods  being  shipped. 

The  same  author  continues,  '^  But  if  the  profit  has 
really  been  made,  the  merchant  is  allowed  to  insure  it. 
Suppose^  for  instance,  I  have  insured  a  cargo  of  50^000 
livres  to  Martinique,  and  back.  After  the  arrival  of 
-  the  ship  at  Martinique  I  am  informed  that  the  cargo 
has  been  disposed  of  to  considerable  advantage,  and 
that  the  homeward  cargo  will  be  worth  100,000  livres. 
In  this  case,  I  can,  without  difficulty,  insure  this  profit 
of  BOfiOO  livres  also,  because  it  is  a  profit  already 
existing.'*  Now  if  this  profit  can  be  lawfiilly  in- 
sured  (and  there  is  no  doubt  but  it  can)  in  case  of  the 
news  fix>m  Martinique  arriving  early  enough  for  that 
purpose,  why  should  not  a  merchant,  who  has  reason 
to  expect  such  a  profit,  but  has  no  certainty  respect- 
ing it,  be  allowed  to  insure  it  upon  the  contingency 
of  its  really  existing  ? 

The  Danish  Ordinance  *  prohibits  insurances  upon 
voyages  fi*om  one  European  port  to  another^  Iceland 
excepted,  beyond  the  prime  cos^  charges,  and  pre- 
mium. On  homeward  cargoes  irom  the  East  Indies, 
double  the  amount  of  the  outward  cargo  may  be 
legally  kisured,  and  50  per  cent  more  than  the  value 
of  the  outward  cargo  on  homeward  cargoes  fix>m  any 
port  beyond  the  limits  of  Europe. 

The  Ordinance  of  Amsterdam  f  permits  the  in- 
surance of  expected  profit,  but  directs  that  the  goods 
on  which  it  runs  shall  be  named,  that  the  profit  shall 
be  valued,  and  that  no  return  of  premium    shall 

♦  Art  8.  I 

t  Since  the  introduction  of  the  French  Code  de  Commerce  in  Bol' 
land,  tlilt  fimoMf  Ordinaoces  have  lost  theu- legal  AutbonQsexn 
cases  not  provided  for  by  the  French  law.   A  new  oommeioial  coda 
has  been  ia  contemplation  £praevnalj«aiat 
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be  demand^.  Regulations  fiimilar  to  tbcM  are  coo- 
taioed  in  the  Swedish  Ordinance.  The  Prussian  law 
directs^  that  a  return  of  premium  on  profit  shall  only 
take  place  if  the  adventure  be  given  up,  without  the  • 
fruit  of  the  insured.*  These  regulations  show  that  the 
nature  of  this  kind  of  insurance  was  not  well  under* 
stood  in  those  countries^  alt  the  time  those  Imvs  were 
made. 

In  Italy  the  insurance  on  profit  is  also  Irgally  adr 
mitted^t 

In  Spain  the  policy  heeomes  void,  if  more  thiMS  th^ 
prime  cost,  shipping  charges,  and  premhim  be  insured; 
only  in  the  trade  to  the  Indies  and  other  remote  parts 
of  the  worid  a  profit  to  the  amount  of  35  percent,  cas 
be  kg  ally  insured^t 

Another  species  of  profit  is  that  of  the  commission  limnact 
expected  to  arise  upon  the  sale  of  property  consigned  ^^oaT* 
to  an  agent,  or  intrusted  to  the  care  of  a  captain  or 
supercargo.  Such  commission  is  an  insurable  interest 
in  England,§  as  well  as  in  other  countries,  where  in- 
surances on  profit  are  not  illegal.il  The  profit  of  the 
agent  is  certain  as  soon  as  the  consignment  is  really 
made  to  him,  unless  it  be  fiiistrated  by  the  perils  of 
the  voyage.  But  if  the  expected  consignment  itself 
does  not  take  place,  owing  to  circumstances  which  are 
not  connected  with  the  perils  of  the  voyage  insured, 
it  is  clear  that  ttie  pdicy  cannot  attach.— Thus,  in  an 

*  Old.  of  Amsty  art.  17.   Ord.  of  Sweden^  art.  3.  §.  l.~  and  art.  7. 

Va    Pruat.  Laws,  V  ^^* 

f  Taifa,  Pgiukr.  mar. cap.  42.  o.  6.;  Baldas^eroniy Deba  Aiai- 
curazioiii  Maritime,  T.  S.  P.  6.  Tit.  h^^,k  set^q. 

t  Ord.  de  Bilbao,  cap.  S?.  art  7, 8, 11. 

f  Ekig  T.  Gkiv«r,  fi  New  Rep.  90S. 

I  Ths  JBMrtMMrgh  OnL  (XiC  S^.  art  S.)  siyiMily  ia|nf ioai  oobh 
oitsion  as  a  sutgectniatter  pf  iosungip^, 

D2 
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▼.  insurance  *'on  the  F^riendship,  from  Bristol  to  St. 
Puky  7th  Thomas's  and  JamaicOy  and  back  to  Dublin,  on  com- 
•*•  *•*•  ;  missions^  valued  at  lOOOI./'  where  the  policy  was  in- 
tended to  cover  the  commissions  expected  to  arise  upon 
the  homeward  cargo^  and  the  ship^  after  several  acci- 
dents, delivered  her  outward  cargo  at  Si.  Thomases, 
and  arrived  at  Jammca,  but  no  reasons  were  assigned 
why  the  homeward  cargo  was  not  shipped,  the  pluntiff 
was  nonsuited. 

The  consignee  loses  the  whole  of  his  commission, 
if  the  cargo  does  not  arrive  5  he  ought  to  recover, 
tiierefore,  a  total  loss,  if  the  cargo,  owing  to  some  ac- 
cident within  the  policy,  must  be  sold  at  a  place  short 
of  her  destination.  But  if  the  cargo  arrive  damaged, 
his  loss  is  in  proportion  to  the  loss  sustuned  by  the 
.  cargo ;  and  he  ought  to  recover  in  the  same  propor- 
tion. It  is,  therefore,  an  erroneous  notion,  which  some 
persons  entertain,  that  upon  policies  of  this  descrip- 
tion a  total  loss  only  can  be  recovered.  It  is  true  that 
sometimes  a  higher  commission  is  allowed  upon  the 
sale'  of  damaged  goods,  but  this  is  not  a  general  prac- 
tice, and  where  it  prevails  it  is  to  be  considered  as  a 
reward  for  an  unusual  trouble.  This  extra-commis- 
sion, besides,  is  no  equivalent,  when  the  value  of  the 
cargo  is  considerably  reduced. 

The  commission  being  a  percentage  upon  the  value 
of  the  cargo,  it  ought  to  be  insured,  strictly  speaking, 
in  an  open  policy.  But  still  it  will  be  better,  to  prevent 
litigation  and  return  of  premium,  to  insure  it  in  a 
valued  policy ;  and  then,  I  conceive,  the  assured  can- 
not be  called  upon  to  prove  what  his  commission  would 
exactly  have  been  in  the  case  of  a  safe  arrival,  because 
in  valued  policies  it  is  sufllcient  to  prove  some  interest.* 

?  S«e  aboT^  p.  3$,  note. 
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NOTES. 

Iirst  Note.    ( To  page  3.) 

Thr  French  law  contains  the  following  regulations. 
— "  If  it  happen  that  commerce  be  prohibited  with 
the  country  to  which  the  ship  is  in  the  course  of  sail- 
ing, and  the  ship  be  obliged  to  return  with  her  ladings 
there  shall  be  due  only  the  freight  outward,  although 
the  ship  be  hired  out  and  home."  (Ord.  Tit.  du  Fret, 
art.  15;  Code,  art.  299.)  The  commentators  on 
this  article  (Valin,  Tome  1,  657;  Pothier,  Charte- 
partie,  n.  69.)  agree,  that  the  freight  outward  must 
be  paid,  if  the  ship  be  freighted  outward  only,  <<  If 
the  master  is  obliged  to  repair  his  vessel  during  the 
voyage,  the  freighter  must  wait,  or  pay  the  whole 
freight.  In  case  the  vessel  cannot  be  repaired,  the 
master  is  obliged  to  hire  another.  If  the  master  has 
not  been  able  to  hire  another  vessel,  he  shall  be  paid 
in  the  proportion  only  of  what  the  voyage  shall  be  ad* 
vanced.''  (Code,  art.  296.)  ^^  If  the  ship  and  cargo  are 
ransomed,  or  the  goods  saved  from  shipwreck,  the 
master  shall  be  paid  freight  to  the  place  where  the 
ship  was  taken  or  wrecked,''  &c.    (Code,  art.  303.) 

The  laws  of  other  foreign  countries  are  silent  upon 
the  first  of  these  points,  but  they  all  agree  with  the 
French  law  as  to  the  part  of  freight  due  in  cases  of 
shipwreck,  &c. 

The  principles  adopted  in  this  country  with  respect 
to  freight,  when  the  voyage  has  not  been  completed, 
differ  materially  from  those. of  foreign  countries. 
The  general  rule  L>,  that  freight  is  not  due  unless  the 
ibip  perform  the  voyage  j  yet  there  are  cases  in  which 
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freight  must  be  paid,  although  the  voyage  be  not  com- 
pleted.   The  subject  .of  freight  pro  raid  itineriSf  is  one 
of  the  most  complicated  in  the  Law  Merchant  of 
England.    It  canno^  of  counie,  be  my  object  to  enter 
into  any  particulars  upon  this  important  subject,  for 
which  I  refer  the  reader  to  the  excellent' work  of  Lord 
Chief  Justice  Abbot  on  the  law  relative  to  merchant 
ships,  &c.  Part  3.  ch.  7* ;  and  to  that  of  Mr.  Holt  on 
the  Shipping  and  Navigation  Laws,  Part  3.  ch.  6.    It 
is  enough  for  me  to  observe,  that  cases  may  occur,  in 
which,  in  England  as  well  as  in  foreign  countries,  the 
merchant  is  sutrject  to  sustain  a  loss  upon  freight,  in- 
dependent of  the  loss  which  he  may  or  may  not  sus- 
tain on  the  goods  themselves.    See  BaiUie  v.  Mo* 
digliaidf  above  p.  18 ;  Barker  v.  Blakes,  below,  at  the 
beginning  of  the  ninth  chapter;  Luke  v.  Lyie;.  Os- 
good V.  Gromng  ;  the  case  of  the  Friends,  and  others, 
•8  cited  by  the  above  authors; 

Second  Note.    ( To  page  6.) 

The  underwriter  will  thus  receive  a  premium  for 
freight,  duty,  and  charges,  for  which,  in  the  event 
of  a  total  loss,  he  has  nothing  to  pay ;  he  will  run 
the  risk  of  a  total  loss  upon  the  freight  only  in 
some  extraordinary  cases,  in  which  the  freight  of  the 
goods  IS  to  be  paid  by  the  merchant,  and  totally  lost 
to  him.  In  all  other  eases  he  will  run  the  risk  only 
of  a  partial  loss ;  and  for  this  reason,  it  might  seem 
that  the  premium  on  freight  &c.,  payable  at  the  port 
of  delivery,  ought  to  be  returned  in  the  event  of  the 
goods  being  totally  lost.  But  if  that  were  done,  the 
<;ondition  of  the  assured  would  be  better  in  the  case  of 
aiotal  loss  than  in  that  of  a  safe,  arrival.    If,  in  the 
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abore  example,  the  assured  reeelred  lOgOOOL  (whiek 
the  underwriter  must  pay,  ibis  being  the  sum  wfaich^ 
if  the  goods  had  arrived  safe  and  were  sold  for  12,000{., 
the  assured  would  haye  received  fiom  the  purchaser 
of  the  goods,  exclusive  of  2000/.  for  freight  and  duty, 
&c.);  and  if  be  received  200L  more,  by  way  of  return  of 
premium  on  2000/.,  it  is  evident  that  be  would  gain 
SQOL  by  the  accident,  contrary  to  the  nature  of  an  in- 
sorance.  The  premium  is,  for  this  reason,  not  to  be 
returned,  but  the  underwriter  will  lessen  the  rate  of 
premium  in  proportion  to  the  diminution  of  bis  risk, 
so  that  there  will  be  no  disadvantage  on  either  side. 
This  renuiric  applies  also  to  the  following  cases. 

If  the  duty  on  damaged  goods  is  payable  only  in 
proportion  to  the  reduced  value,  or  if  the  goods  are 
for  exportation,  it  will  be  better  to  make  the  value  in 
bondy  or  the  market  price  less  the  duty,  the  founda- 
tion of  the  caloulation,  and  to  express  this  in  the 
policy, 

TUrd  Note.    (To  pagt  8.) 

If  the  goods  are  sent  on  commission,  so  that  from  the 
gRMi  proeeeds  commission  (and  brokerage)  are  to  be 
deducted,  this  amount  must  not  be  included  in  the  in* 
foiaoee.  The  same  remark  applies  to  duty,  if  upon 
goods  arriving  damaged  a  proportiooate  reductHm  of 
doty  ia  altowed,  which  is  now  the  custom  iu  mort 
ocmutries*  If,  imder  this  supposition,  the  duty  is  10  per 
cent,,  eommission  and  brokerage  5  per  cent.,  then  the 
clause  in  tlie  poiicy  will  be, '' valued  at  so  much  as  tb§ 
gross  amount  of  the  goods  will  be  specified  at  the  port 
of  cfischarge,  less  15  per  cent/" 

If  goodf,  qpoh  Y?bicb  1%Q00I.  are  thus  insured,  (and 
fiv  whichKXX)/.  fireight,  and  400/.  landmg  charges,  &c. 
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are.  to  be  paid^)  .are  worth,  upon  their  arrival^  the 
gross  sum  of    -      -      12,0001. 

15  per  cent.,  or     -      1800  arc  to  be  deducted;  the 
sum  for  which  thegoods 

are  insured  will  be   -    10,200,  and  there  will  be  a  re- 
turn of  premium  for  -    1800 

These  goods  are  sold,  in  case  of  a  safe  nrriTal,  for 

^12000 
out  of  which  gross  amount  there  are  to  be  paid. 

Freight £1000 

Charges 400 

Duty,  10  per  cent,  on  12,000/.  *    *    1200 

Commission  and  brokerage  5  per  cent*  600 

3200 


The  net  proceeds  of  the  goods  will  be    *         £  8800 
and  the  assured  will  receive  a  return  of 
premium  on  1800    --..*      ••180 

80  that  the  safe  arrival  is  worth  to  him     -    *  £8960 
If  the  goods  are  totally  lost,  the  underwriter  will 
deduct  from  the  insured  amount  of    *     -      £  10200 
for  freight  and  charges  saved     .    .    «    -    »     1400 

He  will  tiierefore  pay  a  loss  of  -    -    -    -»    «    £8800 
and  return  the  premium  on  1800I«,  as  above      -    180 

jf'^60 

If  the  goods  arrive  damaged,  so  as  to  be  sold  for 

6,000/.,  in  which  case  the  deterioration  is  50  per  cent., 

the  merchant  will  receive  from  the  purchaser  of  the 

goods, £6,000 

out  of  which  are  to  be  paid.  Freight  £  1,000 

Charges    *    400 

Ihity  on  6fiO0l.  at  10  per  cent.  600 

Commission  on  6.000/.  at  5  per  cent«      300 

2,300 

Carried  over  £3;700 
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Brought  forward    £8,700 

And  from  the  underwriter  on  10^200{.  1  i;  i/v\ 

50  per  cent /  ^^^^ 

Returned  premium  on  1800/.  at  10  per  cent.     180 

So  that  in  all  these  cases  the  situation  of  the  assured 

will  be  precisely  the  same. 

If^  under  similar  circumstances,  the  goods  are  worth, 

upon  their  safe  arrival,    .    .    .    ^    .     *    £  15,000 

The  Duty  and  Commission  (supposed  to  be  1     «  q&a 
15  per  cent.)  will  amount  to    -     -     -  J    ^^ 

And  the  value  in  the  policy      .     .     ».  .    12,750 

Of  which,  7&0I.  or  l-17th,  are  xmcovered.  > 

Out  of  the  gross  proceeds  of     -        -  £  15,000 
are  to  be  paid,  Freight  and  Charges  1,400 

Duty  and  Commission  2,250  3,650 

So  that  the  net  proceeds  will  he     ...    £  11^350 
In  case  of  a  total  loss,  there  will  be  deducted  of  the 

insured  amomit  of    •    12,000       Of  the  nncoTered  amount  of  750 
for  Freight  &  Charge  t  {^  1 ,317  >^  82  ,^ 

S%fo«r^Ji5  }     ^®'^^^'  *"^.  ^^  "'"^^•"^  ""^  ^''"^    ^^^^ 
■poB  the  uncoTered  amount  667  {^ 

11,S50 

In  case  of  the  goods  arriving  with  50  per  cent, 

damage,  they  will  sell  for      -      .    •    •     .     £  7,500 

of  which  are  to  be  deducted. 

Freight  and  Charges    ....    1,400 

Duty  and  Commission  15  per    1       i  lof; 
cent,  on  7,500t    -     -      -    /     jilf     2,525 

Net  proceeds      -     -       £4,975 

The  underwriter  will  pay  of  12,0001.  50  per  Ct.  6,000 

And  the  assured  will  lose  of  the  uncovered  1       o^t' 
7501.,  50  per  cent.      -....-    -J      ^^^ 

ieil|360 
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So  that,  under  all  drommtances,  the  assured  will  be 
fully  indemnified. 

FaurA  Note.  {To  page  25.) 
It  will,  perhaps,  not  be  superfluous  to  elucidate  the 
above  by  an  example.  Suppose  the  prime  cost  of  the 
goods,  exclusive  of  premiums,  to  be  JJ^OOl.  (as  in  the 
example  p.  5.)^  freight  1,0001.,  landing  charges  and 
duty  1,0001.,  the  premium  on  the  goods  10  per  cent., 
and  that  on  freight,  duty,  &c.  5  percent.,  and  the  duty 
to  be  paid  in  full  on  damaged  goods. 

The  merchant  will  have  to  insure  upon  the  goods, 
including  the  premium,  8,666|/.  (as  will  be  explained 
in  the  4th  Chapter) ;  on  the  fi-elght  1,0524|{.,  and  the 
same  sum  on  charges  and  duty.  If  the  goods  arrive 
safe,  and  are  sold  for  the  gross  amount  of  £  12,000 
the  situation  of  the  merchant  (who  is  supposed 
here  to  pay  no  commission)  will  be  as  follows, 


He  paid  for  the  goods  on  board       •  •  £7,800 

Premiam  on  8,000}i*  ^^  10  par  cent.    •  -  806} 

ff         „    il05j^  at 5  percent.    •  -  105,\ 

Freight,  Duty  and  Cliarges      .       •  •  9,000 


10,Tn  H 


And  Ilia  profit  will  be £  1»928  ^^, 

If  the  goods  arrive  with  a  deterioration  of  50  per  cant, 
and  sell  for        •-•-•••       -       £6,000 

And  60  per  eent  upon  £  2,105  ^^  Freight  and  Charges  1>059U 

«lM85fei 
Of  which,  dedacting  prime  cost  and  expenses,  as  above,  •    10,771  ^ 

There  will  remain  a  profit  ef        •       -       •>       -       £61SJi 

being,  exactly  one  half  of  the  profit  which  wonld  have  taken  place 

in  case  of  a  safe  arrival,  as  it  oaght  to  be.    The  merchant  will  lose 

the  other  half,  becaase  no  profit  was  insured. 

If  the  goods  M#  totally  loat,  the  underwriter  will  pajl     ^mmm* 

on  the  goods -       -J      *^»""*» 

And  return  the  premiam  on  Freight,  Charges,  and  Bnty        lOSff 

£8,T71U 

mbach  warn,  as  no  frdght  and  duty  are  to  be  paid,  wUl 
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exactly  indemnify  the  merchant,  who  will  in  this  case 
lose  the  whole  profit,  -because  it  remained  uncovered. 
Supposing  the  landing  charges,  &c.  to  be  200/.,  the 
duty  800/.,  and  the  latter  to  be  paid  on  damaged  goods 
oaly  in  proportion  to  their  reduced  value,  and  the 
merchant  to  pay  5  per  cent,  for  commission,  &c.,  he 
will  have  to  insure  upon  the  goods,  as  above,  8,666}/. 
on  freight  and  charges  for  1,200/.  1,263^/. ;  and  if 
the  goods,  after  a  safe  arrival,  be  sold  for         $  12,000 

Dedaeting  prime  cost         -       .       -       •    £  7,800 
Premium  on  £  8,666}  at  10  per  cent    -       ->       866} 
,y         „       1,26S^  at  5  per  cent.    -        -         68|\ 
Freight  1,000,  Doty  800,  Charges  SOO    -      •    9,000^ 
Commistion,  4(c  i  per  cent.  00 12,000    •    •       600     11,120^ 

His  profit  wiU  be    £670if 

If  the  goods  arrive  with  50  per  cent  damage,  and  are  sold  for  £  6,000 
-  The  nnderwriter  will  pay  60  per  cent,  upon  £  8,66S}      -     4,SS4 

and  „  „       1,26SA  6»lii 

« 10,064  P, 
Of  which,  dedocting  prime  cost       •       •       £7,800 

Preiiimns866}and6SA       -       •        -  OlOtf 

TVe  whole  Freight  and  Charges         •       •       1,200^' 

Half  of  the  Doty 400 

Comnussion,  Sec*  on  6,0001.  at  5  per  cent.  SOO         10,620^^ 

There  will  remain  a  profit  of       -  iC  2SS  ^, 

which  is  exactly  one  half  of  the  profit  which  would 
have  been  realised  in  case  of  a  safe  arrival.  The 
merchant  will  lose  the  other  hal^  because  the  profit 
remained  uncovered. 
If  the  goods  be  totally  lost,  the  Underwriter  will  pay 
on  the  goods  ....  £8,666} 
And  return  the  premium  on  Freight  and  Charges  63  ^ 

£8,729« 
which  irill  exactly  indemnify  the  merchant,  as  no 
freight,  charges^  and  duty  are  to  be  paid ;  and  he  will 
ioMtlie  whole  profit  which  remained  tmoovered. 
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CHAP.  IL 


Oripnand 
nature  of 
the  trade 
of  ship- 
owncra* 


General  InvestigaHon  of  the  Principles  of  Indemnity  u)ith 
regard  to  Insurances  upon  SMps  and  Freight. 

Having  laid  down  in  the  first  Chapter  the  prin^ 
ciples  of  indemnity  with  respect  to  merchandise :  I 
proceed  now  to  do  the  same  witli  respect  to  the  subject 
next  in  importance  m  Marine  Insurance^  viz.  Ships 
and  Freight. 

In  the  uifancy  of  maritime  commerce,  merchants 
employed  their  own  ships  to  carry  on  their  trade. 
Tiie  expenses  of  equipment  and  of  the  voyage,  toge- 
ther with  the  wear  and  tear  of  the  ship,  were  added 
to  the  price  of  the  cargo,  and  no  separate  computa- 
tion of  the  expense  of  transporting  goods  became 
necessary,  since  the  ship  and  cargo  belonged  to  the 
same  proprietor.  But  in  the  middle  centuries,  when 
commerce  grew  more  extensive,  and  it  was  for  that 
reason  found  expedient  to  build  larger  vessels  than 
before,  the  nature  of  business  began  materially  to 
alter.  It  became  the  custom  for  difTerev*  traders  to 
put  their  goods  on  board  the  same  vftsel,  and  by 
degrees  the  conveyance  of  goods  became,  what  it  now 
is,  a  trade  distinct  from  commerce.  The  ship-owner, 
in  general,  considers  his  vessel,  not  as  an  instrument  to 
carry  on  his  own  commerce,  but  as  itself  a  source  of 
emolument;  and  he  lets  his  ship  out  on  freight  to 
merchants  who  want  to  convey  their  goods  beyond 
the  seas.    Outof  thjs  freight  be  has  to  pay  the  se^^ 
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men's  wages,  to  fiirnish  provisions,  and  to  defray  the 
expenses  of  the  yoyagc,  and  the  repairs  of  the  ship. 
What  remains  of  the  freight,  after  deducting  those 
charges  and  the  wear  and  tear  of  the  shij^  and  her 
apparel,  is  the  tiet  profit  of  the  voyage. 

In  this  tradd^  the  owner  not  only  hazards  his  ship  The  owner 
and  the  expenses  of  her  outfit,  he  is   also  subject  to  ^^|^|^  to 
lose  the  freight  either  totally  or  in  part.    Totally,  if  j»»wwhit 
by  accidents  of  the  voyage  the  cargo  be  entirely  lost ;  to  xuL 
ia  part,  if  the  goods  be  partly  lost.    In  case  the  goods 
do  not  reach  the  place  of  their  destination,  the  loss  of 
freight  may,  according  to  circumstances,  be  either 
total  or  partial.    It  is,  therefore,  but  just,  that  the 
owner  should  be  allowed  to  insure  what  he  exposes 
to  risk,  not  even  excepting  the  expected  profit  of  the 
intended  voyage.    This  profit  is  of  a  nature  different 
from  that  upon  goods;  for  the  latter  depends  upon 
the  state  of  the  market,  which  has  nothing  to  do  with 
the  perils  of  the  voyage,  whereas  the  profit  of  the 
ship-owner  is  certain  after  a  prosperous  navigation, 
and  depends  upon  that  alone. 

Insurances  on  ship  and  freight,  however,  require 
mueh  attention,  as  they  are  more  liable  to  mistakes 
and  impositions  than  insurances  on  goods.  There 
exists  no  standard  of  the  value  of  a  ship  equal  to  that 
of  the  market  price  of  goods ;  and  the  valuation  de- 
poids,  in  part  at  least,  upon  the  good  faith  and  judg« 

• 

ment  of  the  owner.  Instances  of  very  different  valua- 
tions of  equal  shares  in  the  same  vessel  are  frequent ; 
and  VMy  often  the  owner  overvalues  the  subject  of 
inraruice  by  adding  to  the  value  of  the  ship  all  the 
expenses  of  her  outfit,  including  provisions  and  that 
part  of  tbe  wages  whkh  is  paid  at  the  beginning  of 
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the  voyage,  wbeo  he  separately  insures  the  whole  of 
the  freight.    The  consequences  of  this  kind  of  over^ 
valuation  are  so  dangerous,  that  they  deserve  the  at- 
tention not  only  of  underwriters  but  even  of  the  legis* 
lature. 
Praliiiiiiiarjr      In  order  to  determine  what  a  &ir  indemnity  is  with 
MBcmbi    respect  to  insurances  on  ship  and  freight,  and  to  in- 
^2^11^  vestigate  the  means  of  obtaining  it  in  every  case,  it 
M^       should  be  observed,  in  the  first  place :  that,  once  the 
ship  is  sot  an  object  of  specidattoo,  aad  is  not  sent 
from  the  port  of  departure  to  the  place  of  her  destina^ 
tion  to  be  sold  there  with  profit ;  and  since  the  freight 
becomes  due  only  after  the  arrival  of  the  ship  at  the 
place  to  which  she  is  bound ;  the  true  intent  and  pur- 
pose of  an  insurance  on  ship  and  freight  cannot  be,  to 
put  the  owner,  after  a  loss,  in  tilie  situation  in  which 
be  was  previous  to  the  voyage,  but  must  be,  to  place 
him  in  the  condition  in  which  he  wouid  have  been 
if  the  ship  and  cargo  had  safely  arrived. 

The  object  of  the  owner  is,  to  gain  by  the  con- 
veyance of  goods  from  one  place  to  miother.  Bis 
profit,  that  is,  the  surplus  of  freight  earned  beyond  the 
expenses  of  the  voyage,  and  wear  and  tear  of  the  ship, 
d^>ends  in  part  on  the  time  in  which  the  voyage  is 
performed,  since  many  of  the  eacpenses,  and  to  a  cer* 
tain  degree  also  the  wearing-out  of  the  ship,  are  pro* 
portioned  to  the  duration  of  the  voyage;. so  that  an 
uncommonly  protracted  voyage  may  noi  only  absorb  all 
the  expected  profit,  but  may  even  turn  that  profit  into 
loss.     Those  are  the  natural  hazards  to  which  the 

f 

trade  of  a  ship-owner  is  subject ;  they  are  of  the  s«ne 
nature  as  the  risk  which  a  merchant  runs  of  the  fidl 
of  the  market,  «nd  they  ^aonot,  for  that  reason,  be  the 
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ot^t  of  an  UiftiirBoce  in  the  usual  sense  of  tbe  word. 
Hence  it  is  evident,  in  tbe  second  place,  that  the  dura^ 
tim  of  tbe  voyage  is  quite  out  of  conrideFttion  in  the 
oontnct  of  insurance,  and  that  all  the  eiq>ense8  in- 
curred or  increased  by  any  protraction  of  the  voyage, 
occasioned  by  natural  circumstances,  mich  as  contrary 
inuds,  ice,  &c.,  can  never  be  brought  to  tbe  charge  of 
tbe  underwriter. 

But,  besides  those  incidental  protractions  of  the 
voyage  which  are  inseparable  from  nav^ation,  and 
whacb,  for  that  reason,  must  always  fiiU  to  the  charge 
of  the  owner,  there  are  others,  occasioned  by  tbe 
casualties  of  tbe  voyage,  against  which  tbe  owner 
wants  to  protect  himself  by  insuring  bis  property,  and 
to  which  tbe  same  reasons  do  not  apply.  A  tempo- 
rary embargo,  for  instance,  may  suli^t  tbe  owner  to 
a  great  loss  of  wages  and  provisions,  and  this  loss  is  a 
consequence  oi  tbe  embargo  (against  which  the  owner 
wants  to  be  protected,)  as  well  as  tbe  expenses  incurred 
in  liberating  the  ship.  The  maintenauce  and  wagea 
of  tbe  crew,  during  n  repair  of  the  vessel  occasioaed 
by  8tranding,are  a  consequence  of  tbe  stranding,  (agunst 
which  tbe  assured  wants  to  be  protected,)  as  well  as 
the  expenses  of  the  repair  itself;  and  no  reason  can  be 
assigned,  why  the  one  kind  of  loss  might  not  be  made 
tbe  otgect  of  an  insurance  as  well  as  tbe  other. 

An  insurance,  therefore,  upon  ship  and  freight,  in 
order  to  answer  the  purpose  fully  for  which  it  is  in- 
tended, ought  to  place  the  owner,  under  all  circum- 
staocesi  as  nearly  as  itj)ossibly  can  be  done,  in  the  same 
situation  in  which  he  would  have  been  after  a'  safe 
arrival,  and  to  protect  him  against  all  kinds  of  losses  to 
wiiiob  be  is  exjposed  by  any  of  the  perils  insured  against. 
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Vaiae  of  la  Order  to  determine  the  yalue  for  which  a  ship 
**  **^  Itself  ought  to  be  insured^  it  is  to  be  observed,  that 
every  ship  is  worn  in  some  degree,  even  in  the  most 
prosperous  voyage,  by  the  action  of  the  wind  and 
waves  upon  the  body,  rigging,  &c. ;  and  that  even 
if  a  ship  could  serve  many  years  without  sustaining 
any  damage  by  extraordinary  events,  yet  she  must 
gradually  decay,  and  at  last  become  unfit  for  use. 
This  diminution  in  value,  known  by  the  denomi- 
nation of  wear  and  tear  of  the  ship,  cannot,  of  course, 
be  brought  to  the  charge  of  the  underwriter,  but  is  to 
be  made  good  out  of  the  freight,  as  has  been  observed 
before.  Whatever,  therefore,  is  thus  lost  by  the 
course  of  nature,  and  not  by  extraordinary  events,  ought 
not  to  be  included  in  the  insurance ;  for  if,  in  the 
event  of  an  injury,  that  loss  also  were  paid  to  the  as- 
sured, which  cannot  be  ascribed  to  the  injury,  but 
which  naturally  and  unavoidably  takes  place,  this 
would  not  be  an  indemnity,  but  a  gain  to  the  owner. 
If,  on  the  contrary,  that  part  of  the  damage  only  is 
paid  which  is  really  a  consequence  of  the  injury, 
allowance  being  made  for  wear  and  tear,  then  the 
owner  would  have  paid  part  of  the  premium  to  no 
purpose.  The  body  of  the  ship,  therefore,  with  her 
ftimiture,  ought  to  be  insured,  not  for  the  value  which 
she  has  at  the  beginning  of  the  voyage,  but  for  that 
value  which  she  will  have  after  her  safe  arrival  at  the 
place  of  her  destination. 

An  estimate  of  the  wear  and  tear  which  a  vessel  will 
suffer  in  an  intended  voyage  cannot,  it  is  true,  be  made 
to  the  last  degree  of  exactness,  but  this  will  not  in- 
validate the  justness  of  the  above  remark.  An  ex- 
perienced owner  will  be  able  to  form  an  estimate 
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of  wear  and  tear^  sufficiently  correct,  for  all  practical 
purposes^  if  he  takes  the  age  and  structure  of  his  ship, . 
the  season,  and  the  probable  duration  and  perils  of  the 
voyage,  into  consideration.  .  What  remains  uncertain 
after  such  an  estimate,  must,  of  course,  and.  may  with- 
out any  considerable  risk,  be  left  to  chance.  ' 

After  these. preliminary  observations,  let  us  consider  Situatiooof 
what  will  he  the  situation  of  ;an  owner  after  the  safe  after^e' 
arrival  of  his  ship. under  the  following  circumstances.  ^^°^ 
Let  the  value  of  the  ship,  including  her  rigging,  &c.,  at 
the  beginning  of  the  voyage,  be  2000/. ; .  the  estimate  of 
wear  and  tear  upon  the  intended  voyage  1001. ;  petty 
expenses  at  the  port  of  departure .  18i. ;  the  probable 
duration  of  the  voyage  four  months ;  provisions  for  the 
whole  voyage  80/. ;  seamen's  wages  for  four  months 
150/.,  of  which  one  half  is  paid  before-hand,  and  the 
other  half  is  to  be  paid  after  arrival;  expenses  to  be  pdd 
at  the  port  of  destination  161. ;  the  fi'eight,  including 
primage,  650/. ;  the  premium  3/.  per  cent.  Under  this 
supposition,  the  situation  of  the  owner,  aftier  a  safe 
arrival,  will  be  as  follows : 

The  value  of  the  ship,  deducting  wear  and  tear, 

wiUbe £1900 

The  owner  receives  freight,  &c.  -    -    -    £650 

Out  of  which  he  pays 

Seamen's  wages  for  the  remaining  two 

months    -------     -     £75  i 

Expenses  at  the  port  of  destination     -     16 

Brokerage,  &c.  --------13 

^  104 

646 

80  that  the  safe  arrival  is  worth  to  him  £2446. 

This  sum,  therefore,  ought  to  be  covered  by  insurance.* 

*It  b  cLeu  that  no  premium  ought  tobe  added;  ibr  if  the  above 


« 
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Tiro  dUfow . :  Two  different  mod^  of  ifiauriDg  ship  and  freigbt 
dthS^  »»▼*  b«ort  ported  out  by  theory.  Mid  have  been  pwtly 
^J^^  resorted  to  in  practice  t  the  one  is,  to  iniure  the  ship 
without  the  expenses  of  her  outfit,  and  the  gross 
freight,  or  the  whole  amount  of  the  freight  which 
the  sliip  is  expected  to  earn}  the  other>  to  Insure 
the  ship  with  her  outfit,  and  the  net  freight,  or  the 
amount  of  the  fiieight|  after  deducting  the  expenses  of 
the  TOyage«  I  sludi  describe  each  of  these  methods 
acparately,  showing  in  what  manner  and  how  far,  by 
either  of  them,  the  true  end  of  insurance^  which  is  in- 
demnityy  may  be  attained  \  and  then  propose  an  easy 
method^  by  which  the  olyect  in  view  may  be  more 
Aiiiy  obtained^  and  which  ulil  prove  to  be  exempt  from 
those  Inconveniences  to  which  the  two  former  methods 
art  liable* 

intvniictoi      t^gt  Method.    Insunmce  of  the  ship  without  the 
without  the  dutfit,  and  of  the  gross  freight. — The  ship,  with  her 
of^^e  ^  ^KE^^Ky  ^c*5  i>ut  without  her  outfit,  such  as  provisions 
^'•W*'        for  the  voyage,  wages,  &c.,  must  be  insured,  not  for 
her  reai  value  at  the  beginning  of  the  voyage,  hut  for 
the  value  which  she  is  lilsely  to  have,  wear  and  tear 
deducted,  at  the  termination  of  the  intended  voyage ; 
for  if  she  were  insured  for  her  original  value,  it  is 
clear,  that  in  case  of  a  total  loss,  the  wear  and  tear 
would  be  paid  twice,  as  it  would  be  comprised  in  the 
policy  upon  the  ship,  as  well  as  in  the  policy  upon  the 
gross  freight.    But,  even  if  this  rule  be  observed,  yet 
the  assun^  will,  after  a  total  loss,  be  in  a  better  situa- 
tion than  he  would  have  been  after  a  safe  arrival.   Let 

sMStitot  were  insured  wilh  the  prtttiuffilbr  2580^,  the  owner  would 
i«oimilMt«imla«t86of  at^tnllMi}  wheiMS  hereceltes  <mly 
aMM.  in  €iK  ef  a  tde  amM 
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us  suppose  ibe  ship  to  be  inauredi  under  ciroimiUoees 
as  above  stated^  for  ....  -  ^  «190Q  0  0 
md  tbe  freight  for 650  0  0 

SfiSO    00 

The  owner  escposes  to  risk^  atthe 
beginning  of  the  voyage^  the 
full  value  of  the  (tbip     -     £2000    0  0 

Profisions  for  the  voyage    -     -   80    0  0 

P^ttj  expenses  at  the  port  of  de- 
parture     18    00 

Seamen's  vrages  advanced  for  two 
months 75    00 

Preminmfor2550I.atd/.  per  cent.  76  10  0 

so  that  his  whole  risk  amounts  to2249  10  0  2349  10  0 
The  safe  arrival  would  have 
been  worth  to  him  (p.  49.)    2446    0  0 

And  his  profit  in  the  case  of  a 

safe  arrival  -    -    -    .    -     £  196  10  0    *■ 

VVhereasj  in  the  case  of  a  total 

lossy  his  profit  will  be £800  10  0 

So  that  be  will  gain  104{t  by  the  accident. 

This  difiSerence  arises  from  the  expenses  being 
avoided  in  consequence  of  the  loss^  which,  after  a  safe 
arrival,  would  have  been  paid  at  the  port  of  destination. 
That  part  of  the  insurance,  therefore,  is  not  an  in* 
demnity,  but  a  wager.  The  assured,  in  our  exftmple, 
pays  3L  2s.  M.  more  premium  than  would  have  been  ^ 
necessary  to  procure  him  a  foil  Indemnity  in  the  case 
of  a  total  loss.  This  part  of  the  pnemium  b  lost  bi 
case  of  a  safe  arrival,  and  it  yields  a  profit  to  tbe 
asrared  in  case  of  a  total  loss. 

This  inconyenience  cannot  be  remedied  by  insoriiig 

b2 
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the  ship  for  80  much  less  than  the  expenses  which  are 
to  be  paid  at  the  port  of  destination  will  amount  to^ 
because,' in  some  instances,  the  saving  may  be  reduced 
to  yery  little  or  nothing ;  as  when  a  loss  happens  when 
the  voyage  is  nearly  completed,  when  freight  is  saved, 
and  further  wages  are  to  be  paid. 

Circumstances  may  also  happen  imder  which  the 
owner  who  is  insured  in  this  manner  will  not  even  re- 
ceive a  fiill  indemnity.  If,  for  instance,  by  some  ac- 
cident of  the  sea,  the  provisions  of  the  ship  be  spoiled 
or  deteriorated,  the  assured  will  have  no  claim  upon 
the  underwriter,  who,  under  the  supposition  we  have 
made  here,*  has  received  no  premium  for  them.  Nor 
will  that  loss  be  a  charge  upon  the  underwriter  on 
freight,  because  he  has  to  make  good  the  loss  of 
freight  only,  which  takes  place  in  consequence  of  any 
of  the  perils  insm*ed  against. 

With  respect  to  expenses  incurred  by  protractions 
of  the  voyage,  -  arising  from  perils  insured  against,  it 
is  clear  that  the  underwriter  on  the  ship  cannot  be 
responsible  for  them,  if  the  contract  is  made  in 
the  manner  described ;  for  he  takes  upon  himself  the 
safety  of  the  ship  only,. for  .which  alone  he  receives  a 
premium ;  and  he  does  not  engage,  either  expressly  or 
implicitly,  to  guarantee  to  the  owner  the  profit  of  the 
voyage.  In  cases  of  detention,  embargo,  stranding, 
&c.,  he  will  have  to  pay  only  the  expenses  incurred  in 
liberating  the  ship,  or  the  expenses  of  repair :  and  the 
loss  of  wages,  provisions,  &c.  must  necessarily  fall 

*  I  treat  the  subject  theoretically  here.  If  provisions  are  under- 
stood not  to  be  comprised  in  the  insurance  of  the  ship,  it  is  clear 
that  the  underwriter  cannot  be  answerable  for  them.  As  to  the 
establbhed  practice,  I  refer  the  reader  to  the  latter  part  of  this 
chapter..  ; 
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upon  the  owner.  This. mode  of  insufing' ship  and 
freight^  therefore,  is  by  no  means  calculated  to  in- 
demnify the  assured  under  all  circumstances. 

That  in  the  insurance  of  the  ship^  and  of  the  gross 
freight,  no  premium  ought  to  be  included,  is  evident 
of  itself.  The  owner  would,  if  he  did .  include  the 
premium  in  the  insurance,  gain  its  amount  in  case 
of  a  total  loss. 

Second  Method. — ^Insurance  of  the  ship  for  her  full  laranmctt 
▼alue  at  the. time  of  departure,  including  the  outfit,  with  the 
and  of  the  net  freight.  ^rSl  m 

According  to  this  method,  the  owner,  in  our  former  Mghi. 
example,  will  have  to  insure  the  ship  for  2240/.  4«.  and 
the  freight  for  205/.  16^.,  namely. 

The  ship  for  her  full  value  at  the  beginning  of  the 

voyage i52,000    0    0 

Provisions  for  the  voyage  -  -  -  80  0  0 
Petty  expenses,  &c.  -  -  -  -  18  0  0 
Seamen's  wages  for  two  months    -     -      7^    0    0 

£2,173    0    0 

Premium  for  the  ship  and  her  outfit,  V 
including  that  on  premium*         >      67    4    0 
2240/.  4s.  at  31.  per  cent.     -        -  J 

£2,240    4    0 


'  *  The  prefmum  oirpreiniuin  must  be  idduded  in  tbisinMiTsnce. 
--{See  bekw,  the  4th  chapter.)  Thus  the  whole  risk  wiU  be  covfffcd 
by  the  insurance  on  Ship,  except  the  expected  profit ;  and  if  the  owner 
u  DOt  allowed  to  insure  die  profit,  as  in  Francci  be  can^  under  no 
omuBstuKes,  lose  more  than  that  profit 
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Tfmfitighki  deducting  fimn  its  whole 
amount  of       •       -         -       «     £650    0   0 

The  expenies  at  die  port 
ofdestinatiou  *     £104  0  0 

Wear  and  tear  of  the  Ship    100  0  0 

Eiqpentes  of  the  outfit^  in* 
eluding  die  premium  for 

the  ship        .        .      -    240  4  0        ,,,     ,    ^ 

■  444    4    0 


Net  freight  to  be  insured       -      -        £205  16    0 

at  3/.  per  cent.       6    3    6 

Which  will  leave  the  e3q)ected  profit 
of  the  voyage      ....     £199  12    6 

By  this  insurance  die  owner  will  be  put  exacdy  in 
the  same  situation^  after  a  total  loss,  in  which  he  would 
]iav/9  been  after  the  safe  arrival  of  the  ship.  He  will 
recoveTj 

From  die  underwriter  upon  the  ship      £  3j240    4    0 
^,       J,       H       »       Fi^ight    ^       205  16    0 

£2,446    0    0 

being  precisely  the  sum  whicbi  aecofding  to  the  cal- 
culadoi^  (p.  49,)  the  sa^  arrival  is  worth  to  him. 

The  same  hidemnity  the  owner  will  receive  io  case 
of  a  ttdvage  loss.  Suppose  the  vessel  to  be  wrecked 
near  the  port  of  destination,  and  to  be  sold  for  400/.  net, 
and  the  whole  freight  to  be  saved.  In  that  case  the 
iHitfity  incMingdie  premium,  and  the  calculated  wear 
and'  tear,  must  be  deducted  firom  the  insurance  of  the 
vessel,  because  they  cannot  be  said  to  have  been  lost, 
as  through  their  mews  the  freight  has  been  earned. 


CHIP.  11.]       ffiih  r^ari  tp  Inmron^u  vpon  SKps,  ^c.  1^5 

The  underwriter  on 'ship  will^  tberefpre^  bave  to 
pay        -        -      -        .        .       ,         «2|240  4  0 
I^ess^  proceeds  of  tbe  wreck  H  400  0  0 
WearandteAr       .      ^     -    100  0  0 
Outfit «ul premium     -      -    2^JiO      ^^^ 

£  1,600  0  0 
The  oinier  receives  for  the  wreck       -       400  0  0 
From  the  consignee  of  the  goods  £  650 
Out  of  which  he  pays  the  expenses 
at  the  port  of  destiuatiou    -    -   104 


'^nu 


So  that  he  will  receive  in  all    -    «    -       £2^446  0  Q 

beinj^  the  same  sum  which  he  wpuld  have  received  in 

case  of  a  safe  arrival. 
If,  under  the  same  circumstances^  ope  hajf  of  the 

freight  only  be  saved^  and  the  charges  in  port  reduced 

to  60/.,  the  owner  will  receive— 
For  freight        -    -        -        -        -     ^^325    0    0 
Less  charges    *•       •       .^       6000 

^^265    0    0 
This  the  underwriter  on  ship  will  he 

entitled  to  deduct,  as  being  earned  by 

means  of  the  outfit,  and  wear  and  tear, 

be  will,  therefore,  pay       -       -  ^  1,575    4    0 

Tbo  amount  of  the  wreck  is        ^^      -      400    0    0 

And  tbe  underwriter  on  freight  will 

pay,  the  whole  of  the  expected  profit 

being  lost,     -r        .        -       .        .    205  16    0 

£2,446   0    0 

I^  before  the  loss  was  sustained,  an  umisual  pro- 

tnetion  of  the  voyage  had  caused  more  provisions  to 

be  eonsuBied,  or  mere  wages  and  expenses  to  be  paid. 
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than  would  harebeeu  necessary  in  a  regular  course, 
'such  expenses  would  be  at  the  charge  of  the  owner. 

An  insurance  of  this  kind  presupposes  that^  in  the 
event  of  a  prosperous  voyage,  there  will  become  profit, 
or  at  least  no  loss.  Otherwise  a  total  loss  would  be 
more  advantageous  to  the  owner  than  a  safe  arrival ;  and 
in  case  of  a  salvage  of  freight,  he  would  still  be  obliged 
to  bear  the  same  loss  which  would  have  fellen  upon 
him  in  the  case  of  a  prosperous  voyage. 

This  method  of  insuring  ship  and  freight  wilT  evi- 
dently better  answer  the  purpose  for  which  it  is  in- 
tended, than  the  first  method,  if  the  real  meaning  of 
the  parties  is  clearly  explained  Id  the  policy,  and  duly 
attended  to.  Nor  is  it  subject  to  any  troublesome  in- 
vestigations, as  all  the  circumstances  which  are  ne- 
cessary to  be  known  for  the  purpose  of  settling  losses 
in  this  manner,  can  be  very  easily  ascertained. 

But  this  kind  of  insurance,  nevertheless,  is  subject 
to  some  inconveniences,  one  of  which  is,  that  the 
sums  for  which  the  ship  and  fireight  are  liable  to  con- 
tribute to  a  general  average,  cannot  always  be  made 
to  correspond  with  the  sums  insured.  In  England, 
Prussia,  Hamburgh,  Denmark,  and  several  other  states, 
the  ship  contributes  to  a  general  average,  according 
to  her  value  at  the  time  of  her  arrival ;  and  the 
fi'eight,  according  to  its  gross  amount,  deduction 
being  made  of  wages  and  petty  expenses.  Under  the 
suppositions  which  we  have  made,  therefore,  the 
freight  would  contribute  to  a  general  average  for 
about  550/.,  that  is,  for  a  much  larger  sum  than  for 
which  it  was  insured ;  whereas,  on  the  contrary,  the 
sum  for  which  the  ship  had  to  contribute  would  be 
^uch  inferior  to  the  amount  for  which  it  was  insured. 
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'  As  to  wages  and  provisions  expended  during  a  pro- 
traction of  the  voyage,  occasioned  by  any  of  the  perils 
inured  against,  it  is  evident  that  the  underwriter  on 
the  ship  will  have  as  little  to  do  with  them,  when  the 
insurance  is  made  according  to  the  principles  now 
e^^lained,  as  he  has  when  the  first  described  prin- 
ciples are  adopted.  Nor  can  they  be  a  charge  upon 
the  underwriter  on  tlie  freight,  except  by  an  express 
agreement.  But  no  underwriter  lupon  net  freight 
will  be  inclined  to  enter  into  an  agreement  which 
would  render  him  liable  to  such  losses,  because  the 
sum  insured,  and  the  premium  received  for  net 
freight,  is  always  small  in  proportion  to  the  amount  of 
the  whole  adventure,  so  that  his  eventual  risk  would 
be  excessively  great  in  proportion  to  the  sum  insured. 

From  what  has  been  said,  it  will  be  sufficiently  clear  inturanceof 
that  the  two  methods  of  insuring  ship  and  freight  andfrefgbc 
hitherto  described,  are  both  of  them  inseparably  con-  J«n^^y  |" 
nected  with  difficulties  and  inconveniences,  and  that 
neither  of  them  will,  under  all  circumstances,  afford 
a  perfect  indemnity.    The  best,  if  not  the  only  way  ta 
obviate  these  and  many  other  difficulties,  and  to  put 
the  owner,  under  all  circumstances,  in  the  same  situa- 
tion in  which  he  would'  have  been  in  case  of  a  safe 
arrival,  will  be,  to  insure  the  ship  and  freight  jointh/f  as 
(me  mdioisible  risk,  in  the  same  policy  ;  and  this  is  the 
third  method,  to  which  I  alluded  above,  and  which  I 
am  now  going  to  elucidate. 

According  to  this  method,  the  owner  insures  in  one 
policy,  for  ship  and  freight,  the  sum  which  both, 
upon  the  safe  arrival  of  the  vessel  at  the. port  of 
her  destination^  will  be.  worth  to  him^* which,  in  our 
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eseamplet  (p.  49.),  is  2,446L^Thb  being  the  sanie  mm 

wbicfay  according  to  the  second  method,  (p.  63.)  he 

would  insure  in  two  different  policies,  it  is  clear  in 

itself  that^  in  the  case  of  a  total  loss,  he  will  receive  a 

full  indemnity  and  no  more.    He  has  nothing  to  pay 

at  the  port  of  destination,  and  he  receives  from  the 

underwriter  the  value  of  the  ship,  and  what  would 

have  remained  to  him  of  the  freight,  after  defraying 

the  expenses  at  that  port.    And  it  is  also  clear  that 

he  will  receive  the  same  indemnity  in  the  case  of  a 

salvage  loss,  if  it  be  understood  and  dearly  expressed 

in  the  policy,  that  the  underwriter  upon  ship  and 

freight  engages  to  put  the  owner,  under  all  circum*- 

atances,  in  the  same  situation,  (protractions  of  the 

voyage  only  excepted)  in  which  he  would  have  been 

in  the  case  of  a  safe  arrival,  in  the  same  manner 

as  the  underwriter  on  net  freight  engages  to  do  with 

respect  to  freight,  when  the  second  method  is  adopted. 

I^  for  instance,  the  ship  be  stranded,  after  hariog 

performed  half  of  her  voyage,  and  all  the  goods  saved, 

for  which  we  will  suppose  half  ttie  freight  to  be  paid 

by  the  consignee  $  aud  the  wreck,  with  the  remalnlpg 

provisions,  be  sold  for         -        •        •      £800    0  0 

The  owner  will  receive  for  freight  325    0  0 

Less  commission     6  10  0 

318  10  0 

And  as  nothing  is  to  be  paid  at  the  port  of 

destination,  he  will  recover  from  the  un- 
derwriter       -        -        .        ,  £  1^327  10  0 

£2,446    0  0 

Thus  iar  the  combined  insurance  upon  ship  and 
freight  is  quite  similar  to  the  separate  insurauces  of 
the  ^p  with  her  outfit,  and  of  the  net  freight.    But 
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die  former  deserves  a  decided  preference^  for  the  fol« 
towinif  reaaona : 

1.  Miatakes  and  imposition,  as  to  value,  cannot  so 
essily  take  plaoe  when  the  whole  is  insured  in  one 
poiie]%  as  when  each  subject  is  separately  insured ;  and 
it  can  never  become  a  question,  what  part  of  the  outfit 
has  been  k»ked  upon  as  belonging  to  the  ship,  and 
what  part  is  to  be  made  good  out  of  the  fi'eighi;. 

S.  The  value  for  which  the  ship  and  freight  con* 
tribute  jointly  to  a  general  average  can  in  no  case 
exceed  the  sum  insured. 

8.  It  happens  sometimes,  in  remote  countries,  where 
tlie  refMsir  of  ships  is  very  expensive,  that,  for  the 
purpose  of  saving  the  freight,  a  repair  is  undertaken, 
die  etpeittea  of  which  exceed  die  value  of  the  ship 
after  deducting  the  amount  for  which  she  might  have 
bean  sold  on  the  spot.  An  occurrence  of  this  nature 
is  very  apt  to  ereate  a  diversity  of  opinion  amongst  the 
two  aels  of  undorwriters.  The  underwriters  upon  the 
diip  will  think  themselves  injured  by  expenses  beiog 
tluown  upon  them,  which  were  incurred  only  with  a 
view  to  benefit  the  underwriters  upon  the  flight;  the 
htter,  on  the  contrary,  will  be  inclined  to  consider  tlie 
repair  of  tlie  ship  as  a  matter  quite  foreign  to  the 
tnsoiniiee  upon  fireight.  Difficulties  pf  this  kind  will 
ke  entirely  avoided  by  a  combined  insurance  upon 
diip  and  freight. 

4.  In  certain  cases  of  abandonment  of  the  ship  and 
the  firelght,  both  sets  of  underwriters  can  have  a  claim 
apon  the  freight  earned,  when  the  ship  is  restored ; 
of  which  cases  I  shall  treat  fiilly  in  the  chapter  on 
Abaadonment.  This  great  difficulty  will  also  be  en* 
tirely  removed  by  a  combined  insurance. 
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5.  The  expenses  of  wages  and  provisions,  occa- 
sioned by  any  of  the  perils  insured  against^*  may  be 
made  a  risk  within  the  policy^  in  a  combined  in- 
^  surance,  if  such  be  the  intention  of  the  parties,  with- 
out occasioning  a  disproportion  between  the  premium 
and  the  eventual  loss;  for  those  expenses  will  then  be 
distributed '  over  the  whole  amount  of  the  ship  and 
freight  The  owner  will  thus  be  relieved  from  a  very 
material  risk  to  which  he  was  hitherto  exposed,  and 
the  insurance  and  indemnity  will  thereby  be  rendered 
complete.  But  it  will  be  necessary  to  express  the 
intention  of  the  parties  as  to  this  point  clearly  in  the 
policy,  because  otherwise  the  underwriters  would  con- 
sider their  liability  not  to  extend  beyond  that  of  un- 
derwriters in  common  separate  insurances  upoUithe 
ship,  and  upon  the  freight. 

These  are  the  benefits  that  may  be  derived  from  a 
combined  insurance,  and  I  do  not  know  of  any  dis- 
advantages or  inconveniences  attached  to  this  method, 
so  that  it  appears  to  me.  entitled  to  the  attention  of 
the  commercial  world. 

'  If;  at  the  time  of  making  the  insurance,  the  amount 
of  the  freight  is  not  known,  the*  insurance  maybe 
made,  as  usual,  in  an  open  policy,  to  be  valued  here- 
after ;  but  it  will  be  a  necessary  precaution  in  such  a 
case,  and  advisable  in  all  cases,  to  mention  the  value 
of  the  ship,  with  her  outfit,  in  the  policy.  If  afterwards 
less  goods  be  taken  on  board  than  were  expected, 
there  will  be  no  difiiculty  in  determining  the  short 
.  interest.  In  our  example,  (p.  49,)  freight  was  expected 
to  be  earned  to  the  amount  of  650/.  If  that  amount 
did  afterwards  prove  to  be.  only  3501.  the  expenses  of 

*Seeabdvep.47. 


dMt  Toyage  would  still  be  nearly  the  same, -and*  the 
oife  arrival  would  be  worth  2,1461.,  which  would,  in 
diat  case,-  be  the  amount  to  be  covered. 

It  seems  that  formerly  it  was  customary  in  England  JUwand 
to  insure  the  ship  with  the  outfit,  and  the  net  freight.  England. 
Weskett,  who  published  his  Treatise  on  Insurance  in 
1^1,  says,  that  it  is  usual  to  insure  either  the  gross 
freigfat  or  the  net  freight ;  and  he  adds,  that  the  London 
Assurance  Company  insure  upon  net  freight  only.  At 
present,  insurances  upon  net  freight  seem  to  have 
fiiUen  into  disuse.  There  are,  however,  no  restrictive 
laws  or  regulations  in  this  country  respecting  the  in- 
surance of  ships  and  freight,  and  the  parties  are  at  full, 
liberty  to  cover  their  interest  in  whatever  manner  they 
think  proper.  An  attentive  perusal  of  the  cases  that 
have  been  decided  upon  insurances  on  freight  will 
clearly  show,  that  the  Courts  haVe  established  no  rule 
from  which  it  might  be  inferred,  that  an  insurance  on 
freight,  without  further  stipulation,  shall  be  tacitly 
understood  as  covering  either  gross  freight  or  net 
freight  only.  I  shall  have  an  opportunity  of  touching 
tgain  upon  this  subject  in  the  chapter  on  Abandon- 
ment. It  will  be  sufficient  here  to  cite. pan  of  what 
the  late  Lord  Ellenborough  said  in  delivering  the  judg- 
ment of  the  Court,  upon  a  case  of  insurance  on  freight. 
**  Freight  is  the  profit  earned  by  the  ship-owner  in  the  Forbes  jr. 
carriage  of  goods  on  board  his  ship;  and  an  insurance  is  Case, 
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apoQ  freight  is  an  insurance  made  in  order  to  secure 
that  profit  to  the  ship-owner,  in  case  he  is  prevented,  by 
any  of  the  perils  insured  against,  from  actually  earning 
rach  profit.  An  insurance  upon  freight  has  no  refer- 
eace  to  the  hull  of  the  ship,  or  to  its  outfit  for  the 
voyage,  both  of  which  are  protected  by  insurance  upon 
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the  ship ;  but  its  sole  object  is  to  protect  the  assured 
from  being  deprived,  by  any  of  the  perils  insured 
against,  of  the  profit  which  he  would  otherwise  eara 
by  the  carriage  of  goods.  To  recover,  therefore,  in 
any  case  upon  a  policy  on  freight,  it  is  incumbeDt  on 
the  assured  to  prove,  that  unless  some  of  the  perils 
insured  against  had  intervened  to  prevent  it,  some 
freight  would  have  been  earned ;  and  when  the  policy 
is  open  (t.  e.  where  no  certain  amount  of  freight  is 
fixed  in  the  policy,)  the  actual  amount  of  the  freight, 
which  'would  have  been  so  earned,  limits  the  ex- 
tent of  (he  underwriter'^  liability.  In  every  action 
upon  such  a  policy  evidence  is  given,  either  that  goods 
were  put  on  board,  from  the  carriage  of  which  freight 
would  result,  or  that  there  w^as  some  contract,  under 
which  the  ship-owner,  if  the  voyage  were  not  stopped 
by  the  perils  insured  against,  would  have  been  entitled 
to  demand  freight :  and  in  either  case,  if  the  policy  be 
open,  the  sum  payable  to  the  ship-owner  for  freight, 
together  with  the  premium  of  insurance  and  commis* 
sion  thereupon,  is  the  extent  to  which  the  underwriters 
are  chargeable." — ^The  definition  which  his  Lordship 
here  gives  of  freight  at  the  beginning,  corresponds 
manifestly  with  net  freight,  and  from  this  it  might  be 
inferred,  that  insurances  on  freight  can  cover  net  fi'eight 
only,  and  that  an  insurance  upon  the  ship  includes 
necessarily  the  outfit.  But  what  his  Lordship  says 
afterwards,  to  explain  the  liability  of  the  underwriter 
on  freight,  is  applicable  to  insurance  on  gross  freight 
only  I  so  that  these  two  difi*erent  kinds  of  insurance  are 
not  distinguished  here. 

The  policies  used  in  London  do  not  at  all  explain 
what  is  meant  to  be  covered  by  an  insurance  upon 
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/reight.  No  separate  policies  are  used  for  insurances 
(m  AliH  and  freight.  The  common  policies^  of  the 
private  underwriters  as  well  as  of  the  two  Insur-* 
ance  Companies,  contain  these  words :  *^  Upon  any 
Idnd  of  goods }  and  also  upon  the  body,  tackle,  ap- 
parel, ordnance,  munition,  artillery,  boat,  and  other 
iumlture  of  the  ship,  &c.''  No  mention  whatever  of 
freight  is  maile  in  the  body  of  the  policy.  Only  in  the 
Memorandum  of  the  policies  of  private  underwriters 
it  b  expressed,  diat  the  freight,  with  several  other 
article%  is  warranted  free  of  average  under  31.  per 
cent.  fluSft 

What  the  cited  words  of  the  policy  are  meant  to 
comprise  deserves  investigation.-^I  do  not  find  any 
case  In  which  it  has  been  decided,  that  the  words  of 
the  policy  include  sailors'  wages,  and  other  charges 
incurred  at  the  port  of  departure ;  but  it  has  been  de* 
termtned,  that  stores  and  provisions  are  comprised  in 
the  word  /urmlure.— -In  an  action  on  the  policy  of  a  Broughv. 
China  ship,,  it  appeared  that  the  stores  and  provisions  4  t.'r!  206. 
of  the  ship  were  destroyed  by  accidental  fire.    It  was 
contended  that  the  provisions,  which  were  merely  for 
the  riilp's  crew,  were  not  protected  by  a  policy  on  tlie 
ship.    But  one  of  the  jury,  observing  that  it  had  been 
determined  in]  Lord  Mansfield's  time,  that  they  were 
tachlded    under   tlie    word  furniture,  and  that  the 
mercbonts  in  the  city  had  ever  since  acquiesced  in  this 
decision,  there  was  a  verdict  for  tlie  plaintiff. — If  an 
owner,  tberefi^re,  means  to  have  the  money  advanced 
to  the  sailors  also  included  in  the  insurance  on  the  sliip, 
and  to  insure  the  net  freight  besides,  according  to.  the     ' 
calculation  stated  before,  it  would  be  most  advisable 
to  expi^eao  tfaii  dcariy  in  the  policy* 
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A  modem  writer  on  the  subject  of  averages  says^ 
that  the  value  of  the  ship  comprises,  besides  wliat  she 
is  worth  at  the  port  where  the  voyage  commences,  all 
her  stores,  outfit,  and  money  advanced  for  seamen's 
wages ;  the  whole  covered  with  the  premium  of  in- 
surance, commission  for  effecting  the  same,  if  in- 
curred, and  charges  of  recovery  in  case  of  loss,  when 
required.*  And  that  in  an  open  policy  on  freight,  the 
interest  is,  according  to  the  practice  at  Lloyd's,  the 
amount  of  the  manifest,  or  freight  list,  covered  as 
above.  And  he  continues  :  ''  It  is  said  by  some,  that 
the  interest  in  freight  ought  to  be  that  sum  and  no 
more,  which  the  owner  calculates  on  receiving  in  case 
of  the  safe  arrival  of  the  ship)  because,  in  case  the 
ship  is  lost,  that  is  all  he  loses.  But  the  practice  is  as 
before  stated,  and  it  is  probable  it  will  remain  so,  unless 
the  law  should  decide  otherwise."t 

This  mode  of  calculating  the  interest  in  ship  and 
freight  is  so  palpably  erroneous  and  contradictory  to 
the  first  principles  of  indemnity,  that  it  needs  must  be 
productive  of  great  mischief.  According  to  this  prac- 
tice, the  owner,  in  our  former  example,  will  insure, 
(even  omitting  commission  and  charges  of  recovery,) 

For  the  ship    ...    £  2,240    4  0 

For  the  freight    -      -      -     670    2  0,  and  he  wiU 

recover,  in  case  of  a  total  loss,  £2,910  6  0  ;  whereas 
the  safe  arrival  of  the  ship  would  have  been  worth  to 
him  only  2,446/. ;  so  that  he  will  gain  by  the  total  loss 
of  his  ship  464/.  6s. ! ! !  A  great  inducement  indeed, 
to  many,  to  convert  a  partial,  if  possible,  into  a  total 
loss. 

*  As  to  these  two  Intter  items  see  the  fourth  chapter, 
t  Stevens'  Essay  on  Average,  p.  168  and  170, 4th  ed. 
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It  deserves  to  be  noticed^  that  mbst  of  the  foreigu  Fonigii 
l^^Iator^  bave  been  aware  of  the  pernicious  ten- 
dency of  ovenraluing  ships  and  freight^  and  have  en- 
dearoured  to  prevent  it. 

The.  Ordinance  'of  Amsterdam^  of  the  year  1744^ 
permits  the  insurance  of  all  the  articles  belonging  to 
die  ship  to  their  full  amount,  with  the  premiums.  The. 
owner  may  value  the  ship  in  the  policy,  but  not  above 
what  die  is  really  worth.  But  only  the  nei  Jreighl 
am  be  mtured.^ 

The  Prusnan  law  stipulates,  that  all  charges  what* 
ever  of  the  outfit,  and  the  real  value,  of  the  shi|^ 
such  as  it  was  at  the  time  of  departure,  may  be  oom- 
prised  in  the  valuation.  But,  if  a  separate  insurance 
^  made  upon  the  freight,- an  insurance  on  the  ship 
can  be  taken  only  for  the  value  of  her  hqll,  tackle,i 
and  apparel,  without  the  charges  oftheoutfit.f 

The  laws  of  Hamburgh,  tad  those  of  Sweden,  do 
not  restrict  the  insurance  of  ship  and  freight)  but  it  is 
understood  that  if  the  gross  freight  is  insured  (wUcl| 
b  the  constant  practice),  the  charges  of  the  outfit  are 
not  to  be  comprised  in  the  valuation  of  the  ship^r—Th^ 
Ordinance  of  Copenhagen  prohibits  the  comprehaid- 
bg  in  the  insurance  upon  the  ship,  of  such  things  aif 
are  subject  to  diminution,  such  as  provisions,  gun- 
powder, balls,  &c.    No  mention  is  made  of  freight.     . 

In  France,  it  is  lawful  to  insure  the  body  of  the  shipj^ 
(oorpt)  with  her  tackle  {agrie  ei  appareaux)  provisions^ 
ammunitioo,  seamen's  wages  paid  in  advance,  anc^ 
odier  expenses  incurred  up  to  the  departure  of  the 
diip,  all  of  which  are  comprised  in  the  word  ormemeHt. 

•  Art.  r,  and  15.  t  %V  W«*  W85,  IW, 
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But  t1i6  iiisurknce  upon  freight  is  prohibited.^  l*he 
reaton  for  this  restriction  is^  that  when  all  the  itelns 
enilnierated  al'e  comprised  in  the  insurance  of  the 
ship^  noihing  but  the  expected  profit  on  the  freight 
remains  uncovered^  ittid  the  insurance  on  profit  is  pro- 
hibit€^d  by  the  French  law.  Thus  oyervaliiaiioos  ait! 
preVetit^,  it  is  triie,  but  the  owner  is  restricted  from 
b6v6rid^  Bjr  the  policy;  the  wtole  o^  his  ristc.--t1ie 
brditiantr^  of  LoUis  xfV.  prohibited  {he  insui^^nce  of 
freight  yet  to  be  earned  {fret  if  aire).  .  The  Decidfa^ 
oi  if7^  p^lMtt^  th&  ifiSiii^ce  o^  ^eigi^  QcfuaUy[ 
eiMied  (Jret  adqtiik),  the  meaning  of  itrhicb  expression 
hils  beCoriie  the  sdufd^  of"  a  great  variety  of  opinions 
aiiibtlgst  th<^  l^reiicti  c6mmentat6rs.t  Biit  the  C!odtf 
bf  Coiziiiiertfe  |  d^ltif es  void  all  insurances  on  freight 
of  gtybd^  Whicii  al'e  on  board,  witfaoiii  distihguishtn^ 
between  freight  actiiaiiy  earned,  and  not  actually 

i^dttii^tillidi,  \i6mHir^  insuNinces  on  freight  ar^ 
ikldiinfm^k^,  ndtWitiistahding  the  prohibition,  in 
Viliidii  t&slsSf  of  66itfse,  the  aiisiired  l^as  to  rely  ^tireiy 
tfpbn  Ihcf  hohdiir  df  the  underwriters. 

Sy  the  ^|iafili&  law,  in^ufafices  on  freight  are  also 
febttr«iy  prohibited,  $ 

li  itrAet  td  lender  the  ibaster  stul  more  ctLveiai  iii 
the  prts^Nfttion  6T  the  skp,  the  laws,  of  several  statel 
tfOiti^  iiiAt  th^  ownef  shall  be  obliged  to  leave  part 
of  the  Value  of  the  ship  uncovered :  in  Benmarl^,  one^ 
teithj  Iti  Spaiii,  6ne.-fifeh/  &c.    the  ancient  laws  of 

♦  Orel  de  touis  Xifv.    Liv.  3.   Tit,  6.  §§.  15  and  16. 
t  l^>thter,  n.  te ;  Vdln.  att.  15  ?  Emerigoh  T.  1.  Ch.  0.  sefcfc  8; 
Boucher  Institutions  au  droit  Maritime,  n,  1414 — 1419. 
t  Art.  347, 
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iaUtefdiitif,  ^(^rdsin,  &c.j  kad  ike  Preiicb  OJ^l. 
ilBce,  cotttaiikMl  regiilii6{>iii  to  tiie  same  eflfect} 
Mteb,  itbWeV^,  Baye  not  b^eii  adopied  in  the  koie 

la  Italy,  iiisanhic^  oh  6h1p  and  freight  may  b^ 
MMe  Without  any  i><^triciidn.* 

1Tr<  6olitra6i   Of  dTi^fel^tmeni  Hr  cliar^r^jiaity 
Umi  iast^piMk  of  a  viri%  of  ^ipiilitiom,  it  is  „^^ 
Mflaitbltf,  #heii6vi{r   ia   tinitiinai   AtiptSatioh  wifti  g^Z*^ 
lO^fcet  to  ^ayttefit  of  freigbV  tiUt&  (Aace,  16  f efef  in  d?^. 
Ae  iMlbey  bd  ^^iglit  td  tte  eUaftiif-iilirty^,  sd  »  i6  '^- 
iSiiifelU  pm  or  iUe  <ibntrtuit  iiliiimibee,    if  itie 
bfi  is,  iljr  )s  g6ifletittt<»  tiH  d^  uj>dn  &si 
tfiahr  yijB^,  Qfat  iio  ^^fii  diatf  be  pltid  tSt  the  oult- 
«M  eaiigo,  ^  tib  liiiifcii  per  itih  tbi  diH  U6me  cmgo, 
te  Mm  ^y  wilt  fye  to  instire  (he  ffei^lit,  which  ^ 
R  fiaitiedi  upon  the  ship^s  r^tut^,  iii  one  pioliqr,  fi>r 
WH  ^bfigi  otit  ana  htini^,  referring  to  ^e  cliarler- 

If  file  slAp  U  ^eof  abrtdd  id  feteii  tt  tM^  home,  insnnnct 
iiftl  it  f>^  gili^ulated  iji  tU  cliaher-pfirty  tliat  the  ^^ 
imtibt  shull  itcelte  a  certaUi  sum,  iii  case  ceftaiii 
t^tt  shomd  {irevent  the  home  catgo  froiii  being 
flipped,  th6  charterer  may  legally  insiir^  against  th^ 
Ms  of  ^ch  (feaa  freight. 

An  Afberican  ship  \<ras  chartered^  to  iai^  a  cargo  puUer  v. 
ma  Ldiidon  to  St.  Pfetertbiirgh,  to  load  a  cargo  there,  i  [aS^ 
ad  tttimediately  to  return  to  London ;  and  it  was  233. 
eofenaiited,  that  if  political  ot  othfer  clrcuinstatees 
Amfid  pretent  the  8hl][>pin^  a  return  6argo,  or  3ii^ 
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charging  the  auiioard  car^o  during  forty  running  days^ 
the  master  should  be  at  liberty  to  return  to  Londoq, 
and  jthe  ireigbters  should  pay  him  2,5001.  immediately 
upon  the  arrival  of  the  ship  in  London.    The  freighlen 
procured  a  policy  of  insurance^  whereby  the  under- 
writers agreed,  *^  to  pay  a  total  loss,  In  case  the  ship 
were  not  allowed  by  the  Russian  government  to  load 
a  cargo  at  St  Petersbureh  on  the  chartered  voyage.'' 
When  the  ship  arrived  at  St  Petersburgh,  the  Russian 
government,  presuming  that  jthe  outward  cargo  was 
British^  refused  permission  to  unload  her,  and  conse- 
quently she  could  not  take  in  a  Russian  cargo^  upon 
which  the  master,  judging  for  the  best,  proce^ed 
immediately  to  Stockholm,  where,  after  disposing  of 
the  outward  cargo  to  disadvantage,  be  took  a  cargo 
for  London,  for  which  he  earned  freight    It  was  de* 
termined  by  the  Court  of  King's  Bench,  1.  That  thk 
was  a  legal  contract ;  2.  That  the  refusal  of  the  Rus- 
sian government  to  permit  the  Bhip  to  unload  bee 
outward  cargo,  was,  in  eifect,  and  within  the  meaning 
of  the  contracting  parties,  a  refusal  to  allow  her  to 
load  a  cargo  at  St  Petersburgh,  and  consequently  that 
a  total  loss  within  the  policy,  was  incurred ;   3.  That 
the   proceeding    directly  from   St.   Petersburgh  to 
London  was  not  a  condition  precedent  to  the  master's 
right  to  recover  from  the  freighters  the  dead  freight 
of  2,500/. ;  but  that  he  was  entitled  to  the  same  not- 
withstanding the  intermediate  voyage  to  Stockholm^ 
under  the  circumstances ;  and  consequently  that  the 
freighters  were  entitled  to  recover  the  same  from  the 
underwriters ;  But,  4.  That,  as  the  freighters  would 
be  entitled  to  deduct  from  the  sum  payable  to  the 
master  for  dead  freight,  the  amount  of  the  freight 
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reoeiTed  by  bim  on  the  cargo  from  Stockholm  ta 
LoDckm,  though  snch  mtermediate  voyage  was  not 
originally^  contemplated  by  the  contracting  parties^ 
but  was  undertaken  upon  the  emergency;  therefore 
the  underwriters  were  entitled  to  make  the  same  de- 
duction fit>m  the  total  loss  stipulated  for  by  the  policy* 
in  the  event,  which  had  happened;  every  contract  of  ' 
insurance  being  in  its  nature  a  contract  of  indemnity. 

In  a  subsequent  casej  very  similar  to  the  foregoing^  PuOor  v. 
the  cargo  consisted  of  lead,  and  the  captain  not  being  u£«^^' 
allowed  to  unload,  after  the  expiration  of  the  stipu-  ^^* 
hted'  forty  days  loaded  a  return  cargo  for  his  own 
benefit  upon  the  outward  cargo,  both  of  which  he 
brougbt  home,  and  earned  new  freight  on  the  home- 
ward cai|;o ;  it  was  not  stipulated  in  the  charter-party 
that  the  lead  was  to  be  brought  back  to  London  in 
case  of  a  non -delivery  at  St.  Petersburgh,  nor  had 
the  freighters,  by  the  charter-party,  the  dominion  of 
the  ship  for  the  whole  voyage  out  and  home*    Under 
diese  circumstances  the  freight  for  the  homeward 
cargo  was  adjudged  to  the  master,  by  the  judgment 
of  the  court  of  Common  Pleas,  in  an  action  between 
bun  and  the  freighters,  over  and  above  the  dead 
freight ;  and  it  was  held  by  the  court  of  King's  Bench 
that  the  freighters  were  entitled  to  recover  the  whole 
of  such  dead  freight  from  the  underwriters,  and  that 
the  underwriters  were  not  entided  to  deduct  such  re- 
turn freight  earned  by  the  master  on  his  oivn  account. 
It  having  been  contended  on  the  part  of  the  de- 
Imdant,  that  the  decision  of  the  court  of  Coaunon 
Pkts  was  at  variance  with  that  in  Puller  v.  Stantfcrth, 
liord  EUenbarough  said,  <^  We  there  considered  that 
Ae  frrighters  adopted  the  affe&qr  of  the  captain,  in 
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proceediii^  Vith  Uie  oi^tward  cargo  frpip  §t.  Petere- 
te^  t9  §$J>??f»lo?W|  «jd  dispofinjj  c^f  U  ttiere^  and 
brinrinp  hoRie  i|  returp  011^9  ftppi  tbpnce,  oji  which 
ijreight  3ras  ^eanied/' 
5~  jr  the  freight  fcr  ^rpcjds  )«  paid  before  the  iepj^rti^r^ 
ptidl?S.    of  the  Bljip^  pr  if  it  i?  agreed  fh^t  t^  frej^ljt  ^Jial} 

iSkt^to  *??  B5li^  ?^  S"  ?^?P*??  whethep  the  gpod§  arrive  at  the 

be  paid  Bt     pjace  of  their  destination  or  be  lost,  there  can  be  no 

.    .  dpupt  thf^t   ^e   freighters  may  legally  ipsiire  suph 

MmjM     freight.r-Put  where  the  memorandum  for  charter 

4  Ban^r  ^^ted  qnp  half  of  the  freight  to  be  paid  in  cash  oq 

ftAU.  582,  delivery  of  the  gpodSi  and  the  pjhef  half  by  bill  on 

Lgn^o^  i^t  ^ur  months  date|  and  then;  after  contf^Qing 

8tipuli|tipii9  fpr  unloading^  d^nitfrra^e.  &c.  addpd;^  *^  the 

c^ptaiii  to  bp  supplied  with  cash  for  the  ship's  pse/' 

and  in  pursuance  of  t)^e  last  (Stipulation  the  o^a^ter 

^eyr  a  biU  iipon  the  fr^ight^rsi  Ifbich  was  duly  ac- 

f;epted  and  pa|d  f  it  was  heldj  that  this  was  qpj:  tp  be 

^p^idered  jfj  a  payi^oent  of  freight  in  advance,  hut  as 

||  Ip^q  $P  ^le  owner  of  Uie  ship,  for  w|)ich  the  latter 

^s  ^f^enifdej  t^e  ^hip  having  been  lost  on  her 

homeward  vpyi^gei  apji  that  consequently  the  heighten 

^^  no  ^M;i}f?ble  tatgrcB*  in  such  feiU- 
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CHAPTER  ra. 

I 

^fjfuipks  of  Indemnify  with  regard  to  Insurances  qf 

_  « 

Jlfbiyey  expended  for  thp  purposes  of  the  Votfage^  and 
to  Bottomry  and  R^Kpondentia. 

It  frequently  occurs  that  the  master  of  a  vessel  1^  The 
under  die  necessity  of  borrowing  money  abroad  for  the  Slp^lriii 
purposes  of  the  voyage.    If  this  happens  at  a  place  BAmr«a. 
where  the  owner  of  the  vessel  has  friends  or  corre-  M^Oatd.  ' 
qiopdents,  the  master  applies  to  them  first,  and  they  / 

iifq4Iy  furnish  him  with  the  money  required,  for 
w^ifik  they  draw  bills,  including  commission  and  in-* 
terest,  dther  on  the  owner  or  on  such  other  house  as  \ 
be  may  directs— The  money  thus  expended  for  repairs,  ' 
for  expenses  of  liberating  ttie  ship  or  the  cargo,  would 
be  entirely  lost,  over  and  above  the  original  value  of 
t^  tfi|ng  ^r  which  it  was  laid  out,  if  the  vessel,  ftc 
luippei^ed  to  be  entirely  lost  on  the  continuation  of  Ae 
voyage.    To  guard  against  losses  of  this  kind  the  in<^  '' 

snrance  of  Monisy  ei^ended,  &c.  has  been  introduced. 

But  if  either  the  correspondents  refuse  to  advance  Bottomy 
the  iponey,  or  if  it  be  wanted  at  a  place  where  the  ^^^ 
master  i9  not  able  to  raise  it  upon  bills,  he  is  often  «qpiaiDed. 
rednced  to  fhe  necessity  of  mortgaginjf,  iEU!Cording  to  ^ 

dnnunstances,  either  the  vessel,  or  the  vessel  and 
cai^  which  is  called  taking  money  on  bottonuy.* 

^  As  to  the  diibre&t  ways  of  nusiDg  money ;  the  duly  €f  the  cafh 
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The  lender  on  bottomry  pays  no  regard  to  the  per- 
sonal credit  of  the  borrower^  but  looks  upon  the  thing 
hypothecated  as  his  only  security.  If  this  be  lost,  he 
loses  also  the  money  advanced^  without  having  any 
claim  upon  the  borrower.  The  risk  to  which  the 
lender  is  thus  exposed  is  compensated^  together  with 
his  commission^  &c.  and  interest^  by  a  'prewkmr^  called 
marine  interest^  which  for  this  reason  must  &r  ex- 
ceed usual  or  legal  interest.  The  instrument  which 
expresses  the  conditions  of  the  transaction^  and  the 
amount  of  the  loan  as  well  as  the  premium^  is  called  a 
bottomry  bond.  The  lender  remits  the  bond  to  a  cor- 
respondent at  the  place  to  which  the  vessel  is  bounds 
where  it  is  paid  by  the  borrower  lipon  her  safe  arrival* 
The  lender  has  a  lien  lipon  the  thing;  hypothecated  in 
preference  to  other  creditors^  and  he  must  be  paid  in 
full  before  the  borrower  is  at  liberty  to  dispose  of  the 
mortgaged  property. 

The  necessity  of  borrowing  money  on  bottomry  may 
\  also  originate  in  causes  different  from  that  before  de- 
\  scribed.  The  master  may  want  money  in  an  inter- 
mediate port  for  purposes  unconnected  with  the  ori- 
ginal adventure,  or  at  the  place  of  destination  for 
fitting  out  his  vessel  for  a  new  voyage.  It  may  also 
occur  that  the  own^ r  of  a  ship  is  under  the  necessity 
of  raising  money  on  bottomry  at  the  place  of  his  abode, 
if  his  funds  and  credit  be  insufficient  to  provide  the 
purchase  money,  or  the  outfit  of  the  vessel.  Merchants 
and  masters  of  ships  also,  setting  out  on  a  long  voyage 
or  being  abroad,  may  want  to  vest  more  money  in 
goods  than  they  can  raise  upon  their  personal  credit, 
ia  which  case  they  pledge  their  goods  to  their  credi- 
tors. In  the  latter  case  the  (K)ntract  is  commonly  caU^ 
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Reipandentia  in  this  country ;  yet  as  the  security  of  the  ReipoQ« 
lender  depends  upon  the  fate  of  the  goods  during  the  ^^"^ 
YOjnge,  it  is  evidently  of  the  nature  of  bottomry^  which 
may  in  general  be  defined  to  be  a  contract,  by  which  one 
party  advances  money  to  the  other  party  icpon  the  secv^ 
fUy  of  certain  property  exposed  to  sea  risks,  which  sea 
riAs  the  lender  takes  either  partly  or  entirely  upon  himselfi 

Bottomry  may  be  considered  as  entirely  distinct  from  Rcaaoot  fix 
insurances^  and  in  fact  it  is  well  known  to  have  been  in  th?D^«!» 
use  long  before  insurances  were  invented.    Yet,  in  the  ?^^^^ 
present  state  of  commerce  a  competent  knowledge  of  *     ( 

the  one  necessarily  includes  that,  of  the  other.  Bot« 
tomry  is  frequently  taken  either  partly  or  entirely  on 
account  of  the  underwriter^  who,  therefore,  ought  to 
know  the  nature  of  this  contract.  When  it  is  taken 
on  account  of  the  proprietor  of  property  insured,  the 
borrower  must  take  care  by  proper  stipulations  to  pre-^ 
rent  the  rights  and  obligations  of  the  different  parties 
int^ering  with  each  other ;  although,  as  to  the  lender, 
it  can  make  no  difference  whether  the  property  pledged 
was  or  was  not  insured.  Moreover,  bottomry  and  re- 
spondentia interest  itself  may  become  a  subject  matter 
of  insurance,  and  this  kind  of  insurance  cannot  be  under- 
stood  without  a  sufficient  knowledge  of  the  nature  of 
those  contracts  themselves.  Lastly,  the  insurance  of 
money  expended  for  the  purposes  of  furthering  the 
voyage  is  of  the  very  nature  of  a  bottomry  loan  made 
fiir  the  same  purpose,  and  consequently  both  of  these 
contracts  are  governed  by  the  same  principles. 

For  these  reasons,— although  it  is  not  my  object  to 
give  a  complete  treatise  on  bottomry  here, — ^it  will  be 
aeceaiary  to  present  9  summary  view  of  this  coAtract 


•p4  of  th^  dlffjspent  l^ws  and  practice  fdative  to  tl^e 
W9W?8t  ftp  principal  ti^g  nfttipn?. 


^"*  ti  P"^  «W4?r  ft«  differiBR^  pqrpqse^  fi)r  which  mcmey 
S^  rf  nwqr  bg  tajq^Q  pfi  Mtqwry,  vp  .*aU  soon  perceive  (hat 
2jj5l^^!  tbi?  (Bpntract  fs  pot  filyirays  founded  upon  the  same  bas|8| 
JJ|T7» '^  but  that  there  are  diJP^preut  UiPds  of  bottooiry  whicb^ 
wdlMlegif  l>y  their  nature,  ought  to  be  differently  treated.  Most  of 
■  ^  the  authors,  hpwever,  \vho  have  endeavoured  to  ex- 

!  plain  this  important  subjectj  do  not  make  those  neces- 

sary wd  highly  in^pprtant  distinctions,  but  speak  of 
bottomry,  a^  if  ope  kind  only  existed.    The  same  re- 
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marjc  applies  to  the  laws  of  all  maritime  nations,  which 
apply  the  same  piles  indiscrimipately  to  all  kinds 
of  bottomry.  The  only  ^y ay  of  explaining  this  singular 
foct  is,  that  the  different  kinds  of  bottomry  were  not 
in  use  at  ttip  s^me  time  in  any  country^  and  that  each 
i  legisla^r  ha(|  that  branch  only  in  view  which  wa^ 
I  peculiarly  kppwn  ^  h|m.  To  Ihis  branch  he  ac^pted 
hi3  rule9  exclusively,  gpd  in  process  of  time  those  nil^ 
wpre  indiscriminat^y  applied  to  bottomry  in  general. 
This  alone  cap  account  for  the  afftonbhing  variety  in 
the  laws  r^pectipg  this  subject,  which  are  absolutely 
contradictory  tp  each  other.  Thus  the  law  of  Ham- 
buigh  i^tipulate^  that  t)ie  lender  shall  be  fr^e  from 
l^epfsral  and  particular  average ;  the  lawi;  of  Prussia  pn 
ibfi  cQBtrar^^  phargp  the  lender  expressly  with  both 
kindil  of  avimge.  By  the  law  of  Holland  particular 
average  was  at  the  pharge  ctf  tt^e  lender,  but  not  gener 
ral  average }  by  the  Frencli  Ordinaoce,  op  the  contraiy^ 
he  waf  free  from  p^ipplar  avprage,  but  he  ir as  so  de- 
cidedly liable  for  general  average,  that  even  an  express 
stipulQtiop  to  J^e  cimmj  w^  hf^ld  to  be  iav^Ud.    ^9 


by  l*c  IftFB  Wd  ciHt<^s  of  spipe  countrjei  {Jip  l(Bp4pr  if 
«Uo7j^  thp  l>ei)e^^  piF  iftli^i^e^  wbereag  \n  other  ^t^    . 
UW  PRY^?^  ^  flF^fi  tq.the  >prro\f er  or  tq  t|je  ujdjjjN; 
writer. 

Under  those  circumstances  the  bottomry  transactions  Effect  of 
coi)ld  pot  b}it  refnain  in  a  ^tate  of  great  imperfec^on.  ^^'  || 
This  is  sp  much  the  case  th^^t  even  the  best  informed 
anil  most  ji|dicipus  inerchants  consider  this  to  be  amongst 
fhe  ipost  di^ciflt  and  abstruse  pa^ts  of  mercantile 
IfDowledge.  It  is  principally  owing  tp  this  uncertain^ 
apd. obscurity  p£  laws  and  principles^  concerning  this 
branch  of  business,  tliat  marine  interest  has  lisen  to 
sifch  an  ei^ormous  height,  that  bottomry^  instead  of 
&cilit9tii)g  navigj^tion  and  commerce,  as  i^  ought  to  do^ 
U  became  an  intolerable  burden  to  them :  for  it  is  but 
natural  that  the  lender  on  bottomry,  finding  biniself 
sul^ect  tq  be  treated  in  different  ways^  should  cpn^ 
template  (he  worst  case  tu  which  he  can  possibly  be 
expo^tf^  a^4  stipulate  for  the  premium  accordingly. 

Bottomry  loans,  as  has  been  shown,  may  be  made 


^ther  at  home  or  abroad ;  they  may  be  taken  either  l^i^^m. 
(m  the  security  of  the  ship,  or  of  gopds^  or  of  bptl^ 
jolpl}y^  fmd  the  property  may  or  may  npt  be  insured^ 
It  is  not  necessary,  however,  in  classifying  these  con- 
tnicti.  tp  iittend  to  those  different  circumstances.-7li| 
erery  contract  of  bottofnry,  the^iri^  object  is,  tp 
riife  napoegr;  &x)d  the  #ecom^  to  iprisyent  a  new  risk 
Ui^g  ftdflf^  to  Ui^t  which  the  borrower  had  originally 
t^kfii  upon  himself  or  covered  by  an  insurance.  Suf<* 
fi^qt  care  must  be  talcen  by  the  borroy^er  tp  stipur 
late  for  the  conditions  of  tl^e  loan  in  such  a  manner  f^ 
to  leave  the  original  risk  unaltered.  If  tbi^  be  at- 
tjBfried  tp^  it  will  make  no  differepf  e  wh^stbier  thf  pro* 
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perty  pledged  was  insured,  or  wbether  tbe  'borrower 
is  his  own  insurer.  Nor  will  the  place  of  the  loan,  or 
the  nature  of  the  property  pledged,  have  any  influence^ 
upon  the  fundamental  rules  of  the  contract. 

AXLkSmhti  The  Only  essential  and  characteristic  difference  be» 
M^be^  tween  all  possible  cases  of  bottomry,  is  founded  upon 
J2J^^""'  this  circumstance,  whether,  by  the  money  taken  on  bot^ 
tomry,  the  original  vahe  of  the  thing  hypothecated  is  to 
be  increased  or  not. 

According  to  this  distinction,  all  the  cases  of  bot- 
tomry may  be  ranged  under  two  classes : 

1.  Those  where  the  money  taken  on  bottomry  is  to 
be  used  for  the  benefit  of  those  for  whom  the  loan  is 
contracted,  without  increasing  the  original  value  of 
the  thing  hypothecated ; 

2.  Those  where  the  money  taken  on  bottomry  is. 
used  to  increase  the  value  of  the  thing  hypothecated. 

Every  bottomry  case  necessarily  belongs  either  to  the 
one  or  the  other  of  these  two  classes,  and  it  will  very 
rarely,  if  ever,  occur,  that,  in  the  same  bottomry  case, 
part  of  the  money  should  belong  to  the  one  and  part 
to  the  other  class.  This  is  obvious  in  all  simple  and* 
common  coses.  Thus,  money  taken  on  l)ottomry  by 
the  owner  of  the  vessel  at  the  place  of  departure,  for 
the  purpose  of  paying  the  purchase-money  of  the 
vessel  or  of  fitting  her  out  to  sea,  and  money  borrowed 
upon  goods,  (Respondentia)  whether  it  be  advanced  at 
home  or  abroad,  for  the  purpose  of  purchasing  those 
goods,  manifestly  belong  to  the  second  class, — Money 
laid  out  for  repairs  of  the  vessel,  or  for  liberating 
the  ship,  or  the  ship  and  cargo,  is  of  the  first  class, 
because  the  original  value  is  not  increased  by  it.— The 
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proposition  is  equally  true  in  more  complicated  cases^ 
as  will  be  ahown  in  the  sequel.* 

The  cSouion  qf  bottomries  into  those  two  classes  is  ne-  ' 
eamary  and  sufficient  for  ehuAdaiing  the  nature  of  hot- 
Umry^  qnd  for  fixing  the  muttud  relations  and  obligor 
tions  between  the  lender,  the  borrower,  and  the  under- 
writer^  This  will  appear  from  the  application  which 
I  am  now  going  to  make  of  it^  in  order  to  show  in 
what  cases  general  and  particular  average  ought  to  be 
at  the  charge  of  the  borrower^  and  in  what  cases  at 
Uiat  of  the  lender,  or  of  his  underwriter ;  and  also, 
which  of  the  parties  ought,  agreeably  to  the  nature  of 
the  contract,  to  be  allowed  the  benefit  of  salvage. 

Let  it  be  well  understood,  that  I  treat  the  subject 
theoretically  here,  deducing,  from,  the  nature  of  the 
transaction,  what  the  law  and  practice  ought  to  be. 
I  shall^  hereafter,  compare  this  theory  with  the  exist- 
iog  laws  and  practice,  and  point  out  the  way  of  making 
contracts  of  bottomry,  and  of  insuring  this  kind  of  in- 
terest,^ agreeably  to  the  nature  of  the  subject,  and  con- 
sistently with   the  laws  of  the  different  countries. 

In  the  first  class  of  bottomry,  in  which  the  value  ^^^>;^ 


of  the  thing  hypothecated  is  not  increased  by  the  tomiy.tlie 
money  taken  on  bottomry :  a  diminution  in  the  value  |^fr«[r 
of  the  thing  hypothecated,  arising  from  particular  ^?^^y^. 
damage,  ought  not  to  be  at  the  charge  of  the  lender,  ticuUr  irt- 
wbile  the  pledge  is  sufficient  to  pay  him ;  so  that  a  ^'^m 
loiB  of  this  nature  cannot  &11  upon  him,  except  when  ^i^^ 
the  pledge  is  so  deteriorated  as  to  become  of  less  cateditto 
Tdne  than  the  sum  advanced  upon  it.    And  it  will  become  of 

*  See  below,  in  this  chapter,  the  article— ^^  IIow  these  priodplet 
«t  to  be  put  in  pcaoice;'. 
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leM  TtiiM     iilso  DC  advisable  to  exempt  ibe  lender  from  gentnl 

mam  hm-      average. — ^I'he  money  a^vahced  inay  either  baye  been 

ST^ht^to  employed  to  restore  tbe  sfaip  ib  ter  oriphal  yatiie, 

be  aUowwi    ^hicb  was  diiniiiisbfed  during  tbfe  voyiig^  as  wllen  a 

of  nlT«ge.    ship  is  repaired  in  a  place  into  ulrbich  she  put  m  dis- 

tr^ ;  or  it  ma^  have  beeii  used  to  defray  certain  ex- 

peiises  incurred,  as  for  liberating  the  ship,  of  the  sliip 

Hhd  cargo.    Iii  both  these  cases^  the  object  is,  io  pre- 

Veui  (tie  profinetof,  or  bis  ihiderwriter,  from  losing 

iiiore  ihan  the  whole  original  value.   The  thing  nyjpo- 

Ihedated  ii^,  b^  the  ihohey  taken  oh  bottomry,  restoreq 

to  iti^  brig^nal  vahie;  aifd  if,  tipdn  the  cbntinuation  blf 

the  Voyage,  A  new  loss  or  damage  slioiild  ialce  place, 

it  is  the  Ibss  ot  the  proprietofs,  or  of  those  persons 

f^ho  insured  the  original  value. 

nuirner^      ^^^  ^^  of  boftomry  perfectly  corresponds  intfi 

""?•'•        the  insurance  of  money  expended  Cor  tbe  purpoisdi  o^ 

money  ez-    the  voyage,  without  a  bottomry  bond.   The  loss  w^icti 

TOght  to  be  b6c4sloned  a  loan  of  this  nature,  fitHs  necessarily  upon 

df  tSe.,  tii6  proprietor  or  his  underwriters.    The  object  6f  in- 

and  not  to    guring  money  thus  borrowed,  can  be  no  other  than  to 

^g  tmte  p'^feVent  the  eventual  loss  of  naore  tliaii  the  ori^iuil 

2j5^J*^  Value,  whicli  would  take  place  If,  after  flie  repair  ot 

y^^    the  firist  damage,  the  property  were,  upon  tte  6on^- 

fotd  Ion.     hiiatioh  of  the  vbyage,  either  totally  or  nearly  de- 

fttfoyed.    The  proprietor,  or  his  underwriter,  intends 

to  continue  to  ruti  the  original  rist,  and  iC  is  not  his 

object  tb  throw  aiiy  part  of  that  original  risk  upon  the 

underwriter  on  the  money  expended.    Wh^thel*  the 

proprietor  immediately  pays,  or  causes  to  be  paid,  the 

first  km  incurred^  and  insures  the  moiiifey  Witk  flr  AIM 

person;  or  whether  the  same  peridti  #B6'  MfidHbitf 


ibe  nk6ney  {the  lender  dh  bottomrjr)  insures,  or  rdiill 
the  sea  risk  of  that  modey  at  the  same  time,  this  eaiH 
not  Attr  the  nature  of  the  transatstion. 

The  l6ds  which  Occasioned  the  loan,— whether  tfad 
money  be  procured  by  a  bottomry  bond,  6t  by  ail5^ 
oQier  meiiu^^— is,  of  bourse,  at  thti  charge  of  thd  pio^ 
prielbf  or  of  his  ufaderwiit^r.  The  object  of  ttisuring' 
money  of  this  kind,  thet'Cibre,  tidtl  be  iiilly  obtatiied,  tf 
the  u^ernlitet'  onmbiiey  el^pfendedi  dr  the  lender  Otf 
bdttdlitfy  of  the  fii^t  ciM,  be  hek  of  M  aVerajfe,  kHA 
if  k«  hHifi  i  privilege  oh  the  thiti^  hypotheeated  lit 
ptaeMket  to  the  proprietor  luid  to  bis  udder#rftef;; 
ilrhetli^  ^e  ihhig  hyptiihecated  ahive  at  the  {Aace  of 
ltd  dedtinatkin  6r  not,  and  tefaether  the  pledge  reiaU 
Its  originid  irsdue,  6r  be  deteriorated  by  acelden&  of 
the  Toyage. 

HiK  follo^g  example  will  ehiddate  the  truth  of 
this  pMposition.  A  ^hlp  hdttnd  fiom  Hi(mbur|fh  id 
CAfllt^  itout^d  fof  HfldiiL,  is  6bliged  to  put  hito  Ckrtvres, 
to  tepair  a  daniage  sustained  during  her  tcfj^age.  thi 
ttpetMU  of  these  repairs,  as  far  a^  they  regard  the 
origiiud  uhdemriters,  ariiount  to  5001.,  whieh  th^ 
came  to  be  Indured;— If  the  ship  arrive  safe  at  Cadh^' 
the  6f9gitiai  underwrite^  piiy  500!.,  as  the  amouift  (k 
the  ddmiige  Sustained.  If  she  be  totally  lost,  (he  uil-' 
defM^tefS  on  the  money  expended  at  Cottres  pa^ 
SOOZ:,  and  the  utiderwrlters  on  the  ship  2,0007.,  wbieU 
is  (he  smfi  originally  insured  by  theHi.  If  the  Aip  h4 
ftraoded  and  sold  at  any  place  short  of  her  destination 
fcf  6002^  or  if  she  be  so  damaged  during  the  con-^ 
tindation  of  her  voyage  that  she  must  be  sold  M 
tkat  sum  at  Cadiz,  the  original  underwriter  wlil  have 
to  pav  SOOl.  for  the  first  loa^  mfA  liiOOh  for  Ham 
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second,  or  l^QOO/.  in  all.  If  the  person  who  procured 
the  money  at  Cowes,  or  the  lender  on  bottomry,  takes. 
50D/.  of  the  600/.  that  were  saved,  the  remaining  100/. 
will  be  for  the  benefit  of  the  original  underwriters, 
so  that  their  loss  will  be  1,9002.  as  it  ought  to  be.* 

It  is  the  opinion  of  some,  that  the  lender  on  hot- 
tomry,  or  the  underwriters  on  money  expended  during 
the  voyage,  ought  not  to  be  entitled  to  the  benefit  of 
salvage,  if  the  ship  cannot  reach  the  place  of  her  des* 
tination*  But  there  is  no  ground  for  a  distinction 
between  the  case  of  the  ship  being  sold  at  Cadiz,  and 
that  of  her  being  sold  at  any  intermediate  place  in  a 
wrecked  or  deteriorated  condition. — To  expose  thc^ 
erroneousness  of  that  distinction,  it  will  be  sufficient 
to  observe,  that,  according  to  that  doctrine,  cases 
might  occur  in  which  thet>riginal  underwriters  would 
pay  lesa  than  the  amount  of  the  first  loss,  which  evi- 
dently must  fall  upon  them  alone.  Suppose  a  vessel 
insured  at  1>600/.,  and  her  cargo  insured  at  10,4001.:^ 
to  be  taken,  and  restored  to  the  owners  upon  paying 
2^400/.  for  expenses.  This  loss  is  most  undoubtedly 
to  be  borne  by  the  underwriters  upon  the  ship  and 
cargo.  Let  a  bottomry  bond  for  2,4001.  be  signed  by 
the  captain,  and  let  the  ship  during  the  coqtinuation 
of  her  voyage  become  unseaworthy,  and  anive  in  that 
state  at  an  intermediate  place,  where  the  undamaged 
cargo,  and  the  ship,  are  sold  for  10,800I«  If,  in  this 
case,  the  lender  on  bottomry  were  to  be  deprived  of 

*  It  will  not  be  superfluous  to  observe  here,  ttaX  in  an  insurtnoe 
upon  money  expended,  &c.,  effected  on  account  of  the  underwriters, 
those  charges  ought  not  to  be  included  which  are,  at  all^  erents,  at 
the  charge  of  the  owner,  but  only  those  which,  in  the  event  of  a 
subsequent  total  loss,  would  Ml  upon  the  underwriters  over  and 
above  the  Slim  originally  lASured.  .... 
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the  baiefit  of  salvage,  because  the  vessel  did  not  reach 
the  place  of  her  destinatiooj  the  underwriters  would, 
contnuy  to  all  reason,  gain  1,2001.  by  this  misfortune ; 
for,  if  the  ship  had  arrived  at  the  place  to  which  she 
was  bound,  they  would  have  paid  2,400/. ;  but  after 
the  sale,  occasioned  by  a  subsequent  misfortune,  they  , 
would  pay  only  1,200/.  What  stronger  proof  can  be 
required  to  show  a  rule,  leading  to  such  consequences, 
to  be  erroneous  ? 

No  well  informed  underwriter  will  be  induced  by 
this  eventual  advantage  to  wish  that  rule  to  be  acted 
upon :  for  it  is  clear  that  the  marine  interest  will  be 
higher  in  proportion  to  the  risk  which  the  lender  has 
to  run,  and  that  increase  of  marine  interest  the  under- 
writer will  have  to  pay.  If,  on  the  contrary,  the 
lender  is  not  unnecessarily  charged  with  ah  additional 
risk,  the  marine  interest  will  be  lower,  and  this  will  be 
for  the  benefit  of  the  original  underwriter. 

Thus,  I  thuik,  it  has  been  clearly  demonstrated,  that 
the  lender  on  bottomry  of  the  first  class  ought  to  be 
exempt  firom  particular  average,  and  that  he  ought  to 
be  allowed  the  benefit  of  salvage.  As  to  general 
average-H>r  to  losses  and  expenses  Voluntarily  in- 
cnrred  for  the  benefit  of  the  whole — it  may  be  con- 
tended that  the  lender,  or  the  underwriter  oh  money 
expended  during  the  voyage,  ought  to  beat  his  share 
in  proportion  to  the  sum  lent  or  insured,  because  he 
b  ako  benefited  by  it.  So  that,  in  our  last  example, 
if  the  captain^  during  the  continuation  of  the  voyage 
hid  been  obliged  to  cut  away  a  mast,  or  throw  goods 
overboard  in  a  storm,  the  lender  would  have  to  con- 
tribute for  2^400/.,  and  the  underwriter  on  the  ship  and 
caino  for  9,000/.    But  yet  it  is  advisable  to  exempt 
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the  lender  from  general  average,  for  the  following 
reasons: 

1.  If  he  be  liable  to  general  average,  he  will  raise 
the  marine  interest  accordingly ;  and  as  the  proprietor 
or  his  underwriter  is  obliged  to  pay  that  interest,  the 
advantage  is  not  real  but  only  specious ;  whereas,  on 
the  contrary,  if  the  first  underwriter  runs  the  risk  of 
general  average*  his  saving  will  be  proportionate  to 
his  risk. 

2*  If  genera]  average  be  at  the  charge  of  the  lender, 
ciroumstances  may  occur  in  which  he  would  not  only 
receive  nothing,  but  even  be  obliged  to  a  subsequent 
payment;  for  instance,  if,  after  money  being  taken  on 
bottomry,  a  general  average  should  take  place,  the 
amount  of  which  is  drawn  upon  the  proprietors  with- 
out being  insured,  and  the  vessel  be  afterwards  totally 
lost.  In  cases  of  this  description  it  would  sometimes 
be  a  matter  of  great  difficulty  to  make  the  lender  pay 
his  share  of  the  general  average. 

8.  It  may  also  oeour,  that  the  loss  which  occasioned 
the  bottomry  loan  is  not  at  the  chaise  of  the  under- 
writer, and  that  the  subsequent  general  average  is. 
Thus,  if  in  the  foregoing  example  the  insurance  was 
against  sea  risk  only,  so  that  the  expenses  of  libe- 
rating the  ship  and  cargo  were  to  fall  upon  the  pro- 
prietors themselves ;  and  a  subsequent  peril  of  the  sea 
should  occasion  a  general  average :  there  would  be  no 
reason  for  letting  the  underwriters  contribute  to  it 
only  for  9,60015  since  they  have  received  a  premium 
for  12,000/. 

Since,  therefore,  the  end,  for  which  money  eicpended 
during  the  voyage  is  insured,  or  for  which  money  Is 
takfiii  on  botoowry  of  the  first  dass,  can  be  fiiUy  ob- 
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tained  without  charging  the  undenniter  or  the 
lender  with  general  average ;  and  on  the  other  sld^ 
great  inconyeniences  might  arise,  if  they  were  to  be 
ctiarged  with  general  average,  it  is  makiifest  that  the 
first  method,  according  to  which  the  underwriter  OA 
money  expended,  or  the  lender  on  bottomry,  is  to  be 
free  from  general  average,  claims  a  decided  prekfenet 
before  the  latter. 

But  In  order  to  secure  to  the  borrower  on  bottomry,  Whtt  oi«ht 
under  all  circumstances,  the  benefit  which  he  ought  td  ^ecttST' 
derive  from  this  contract,  U  is  necessary  that  the  indSvU^ 
dualihmg  onfy  should  be  hypothecated  faf  which  the  monejf 
toof  used,  or  at  least,  that  the  property  of  no  third  person^ 
unconnected  with  the  loan^  should  be  Included  in  the 
hypotbeeation.  Thus,  if  the  ship  and  the  freight  are 
leparatdy  insured,  and  a  bottomry  loan  becomes  neces^ 
sary  for  repairs  of  the  ship,  in  which  the  fireight  is  ndt 
eoncemed,  the  ship  alone  ought  to  be  hypothecated, 
and  not  the  ship  and  freight,  as  is  usuaUy  done :  for 
though  this  would  be  immaterial  in  the  case  of  a  sub* 
sequent  total  loss  of  the  ship  and  cargo,  yet  it  will  be 
otberwke,  if  the  ship  alone  be  lost  and  the  fireight 
stved^  either  totally  or  in  part :  for  in  that  ease  the 
lender  will  appropriate  the  freight  to  himself,  Und  thus 
the  fireight  will  be  lost,  over  and  above  the  whoto 
iH%inal  value  of  the  ship.*— If  the  ship  and  freight  are 
sot  insured,  or  if  they  are  both  insured  in  one  policy^ 
then  the  whole  may  be  considered  as  forming  one  mass 
or  as  belonging  to  the  same  person,  and  therefore  It 
may  be  hypothecated  together,  if  by  that  means  ft 
lower  marine  interest  or  premium  can  be  obtained. 

b  the  same  manner,  if  different  parties  are  con- 
cerned in  tbe  loan,  it  wonld  be  right  to  borrow  on  th^ 

o2 
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security  of  each  iadividnial  interest  so  much  money  as 
was  required  for  it^  so  that  the  lender  were .  to  have 
no  claim  on  such  interest  except  for  the  sum  so  stipu- 
lated. K,  for  instance^  a  ship  is  insured  by  one  un- 
derwriter for  1,0001.,  the  freight  by  another  for  5001, 
and  the  cargo  by  a  third  for  2,0001.,  and  it  be  required 
to  raise  1,4002.  on  bottomry  for  a  general  average 
equally  concerning  the  whole  of  ship,  freight  and 
cargo,^— 4001.  ought  to  be  borrowed  on  the  ship,  2001. 
on  the  freight,  and  800/.  on  the  cargo ;  for  if  afterwards 
the  ship  be  totally  lost,  and  part  of  the  cargo  and 
of  the  freight  be  saved,  out  of  which  the  lender  is 
paid  in  full,  it  is  evident  that  the  cargo  and  the  freight 
would  pay  the  general  average  on  the  ship  also,  al- 
though they  had  no  concern  with  the  sbip«  The  same 
applies  to  money  expended,  for  which  no  bottomry 
bond  was  signed. 

The  inconrenience  will  be  greater  still,  if  the  loan 
originates,  as  is  frequently  the  case,  in  a  mixed  cause  of 
general  and  particular  average,  for  which  the  different 
parties  are  not  all  liable  in  the  same  proportion.  It 
cannot  be  obviated  by  stipulating  in  the  bottomry  bond, 
that  the  lender  shall  not  be  allowed  the  benefit  of 
salvage :  for  the  ship  may  arrive  even  at  the  place  of 
her  destination  so  deteriorated,  that  her  value  is  far 
fh>m  being  sufficient  to  pay  her  share  of  the  bond. 
Nor  would  the  evil  be  remedied  by  making  the  lender 
responsible  for  average  losses,  if  the  whole  of  ship, 
freight  and  cargo,  were  considered  as  one  mass.  In 
cases  of  this  description,  therefore,  the  master  ought 
to  hypothecate  every  single  interest  separately,  if  be 
can  possibly  obtain  the  loan  under  that  condition.  It 
is  not  necessary  for  that  purpose,  that  he  should  know 
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beforehand  the  respectiye  interests  of  each  party  con- 
cerned, and  the  shares  which  each  of  them  will  ulti- 
mately have  to  contribute  to  the  loan.  It  will  be  suf- 
fici^t  to  stipulate  in  the  bond,  that  the  loan  for  1,400/. 
on  dup,  freight  and  cargo,  shall  be  considered  as  so 
many  different  and  distinct  loans  as  there  are  or  inay 
be  different  parties  concerned,  and  that  the  property 
of  each  individual  party  shall  be  hypothecated  to  the 
lender  for  so  much  as  that  party  will  have  to  contri- 
bote  to  the  loaii  in  the  case  of  a  safe  arrival. — ^If  this 
claute  cannot  be  obtained,  there,  is  no  other  way,  than 
tosHbmit  to  the  eventual  inconveniences  necessarily 
connected  with  an  hypothecation  of  the  whole.  By 
whoin  the  losses  accruing  in  consequence  of  such  bot- 
tomry loan  must  be  borne,  this  depends  on  the  circum- 
staotees  of  the  case,  and  on  the  laws  and  usages  of  the 
diflhrent  countries.  This  subject  will  be  treated  of  in 
the  Sixth  Chapter  of  this  work. 

Ba^  although  the  inconveniences  just  mentioned 
cannot  always  be  avoided  in  bottomry  loans,  because 
die  master  (even  supposing  him  to  be  sufficiently  in- 
strneied  for  that  purpose)  will  often  find  it  difficult  to 
raise  tfie  necessary  funds  in  that  manner,  yet  they  can 
olMyt  be  avoided,  if  the  money,  instead  of  being  taken 
on  bottomry,  is  advanced  by  a  third  person,  and  in- 
sored  as  money  expended ;  for  this  insurance  will  be 
efieted  with'  underwriters  who  understand  the  nature 
of  aiereuitile  transactions,  and  who  will  agree  to  any 
reaiooable  stipulation,  provided  the  premium  which 
thef  receive  be  adequate  to  the  risk  which  they  will 
bave  to  run.    The  clause  to  be  made  in  such  a  case 
will  be,  ^^  on  money  expended  for  ship,  freight  and 
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cargOf  each  interest  to  be  considered  as  valued  sepa- 
rately at  that  sum  which  it  will  have  to  bear  of  the 
whole  sum  insured." — Suppose  in  our  last  example 
]|500l.  of  the  cargo  to  belong  to  A,  5002.  to  B ;  and  of 
the  1^400/.  expended^  351.  per  cent,  to  be  a  general 
average,  and  175^*  a  particular  average  on  the  ship ; 
then  the  meaning  of  the  clause  will  be,  that  525L  are 
to  be  insured  on  the  ship,  17&'.  on  the  freight,  5252.  on 
the  goods  of  A,  and  17^1.  on  the  goods  of  B.  In  the 
event  of  the  ship  and  the  goods  of  B  being  totally  lost, 
and  lOOOi.  of  the  goods  of  A,  and  S002.  of  the  freight 
being  saved,  the  underwriters  on  the  money  expended 
will  pay  523/.  on  account  of  the  ship,  and  175/.  on 
account  of  the  goods  of  B,  and  thus  those  losses  will 
be  prevented  from  falling  upon  the  freight,  and  on  the 
goods  of  A,  which  ought  to  have  nothing  to  do  widi 
fhem.— -But  if  no  stipulation  of  this  kind  was  made, 
and  either  the  money  was  taken  on  bottomry  tipon 
ship  and  cargo,  or  the  money  expended  was  iosnred 
indiscriminately  upon  ship  and  cargo,  the  borrower 
on  bottomry,  or  the  assured,  will  have  no  right,  after 
a  partial  loss,  to  demand  a  separation  of  the  different 
interests,  unless  the  laws  or  practice  of  the  cxmntry 
where  the  contract  is  made  entitle  him  to  it.  Ship 
imd  cargo  are  to  be  considered  in  sucha  case  as fiirm* 
ing  one  mass,  and  the  money  is  advanced  on  botlomry 
under  a  supposition  that  the  lender  shall  be  satisfied 
for  the  whole  of  his  claim,  as  fiur  as  the  salvage  wiU 
permit  him,  without  considering  to  whom  tbe  things 
saved  originally  belonged.  In  the  same  manner  the 
underwriter  on  money  expended  takes  the  risk  of  the 
proprieton  with  respect  to  tibis  money,  under  a  top- 
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potitioii  that  he  will  have  nothing  to  pay,  excq>t  when 
the  salvage  will  be  found  insufficient  to  repay  that 
money. 

I  proceed  now  to  the  second  class  of  bottomry^  in  intheie- 
which  the  money  lent  is  used  for  the  purpose  of  pur*  boctom^,^ 
chasing  the  thing  hypothecated,  or  of  increasing  its  ^^hTtobe 
original  ralue.   This  contract  will  be  fpund  to  become  >»»^  ^ 
<piite  tilnide  and  natural,  if  the  lender  undertakes  to  iem!t^^ 
the  thing  hypothecated  to  the  amount  of  the  ^^'^^ 


sum  advanced,  so  as  to  bear,  like  every  other  under-'  ^^  ^  * 

policy  of  in^ 

writer,  general  as  weU  as  particular  average,  and  nmnce. 
to  share  in  the  salvage  (whether  the  thing  hypothec 
pated  arrive  at  the  place  of  its  deitination  or  other* 
wise)  in  the  proportion  which  the  sum  advanced  bears 
to  the  value  of  the  whole.  For  instance  t  If  a  ship  is 
worth  20001.,  and  lOOOI.  are  borrowed  upon  it  on  bot« 
tomiy  at  the  phice  of  her  departure^  and  the  other 
IQQQl^  insured  in  a  policy,  in  Which  the  ship  is  valued 
acdOOOL,  the  lender  on  bottomry  ought  to  be  consL* 
dend  aa  an  underwriter  for  i0002«  He  will  have  lo 
pigr  on^balf  of  an  eventual  general  as  weU  as  partis 
ciAir«r9Pigei  and  if  the  ship,  after  a  stranding,  be 
sold  fi)f  5Q0L,  be  will  receive  2601.,  being  one  moiety, 
sad  Iha  other  moiety  will  be  for  the  benefit  of  the  im* 
dcrwritar.::  The  lender,  therefor^  will  have  no  rri« 
Q^f  esoept  tiiat  which  the  law  gives  him  in  prdfer« 
m»  10  tb0  other  cs^itors  pf  the.  bprrpwen  He  ought 
to  have  no  chum  on  iheJMi^M  in  preference  to  the 
aaijitrwfitWf  if  the  money  i»  advanced  on  the  eecnrity 
if  tta  aM^/  and  if  he  advances  money  opon  goods  of  a 
piriihable  nature,  the  neoessary  sttpidationa  ovght  to 
be  made  in  the  bottomry  (or  respwdantia}  bon4,  in 
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the  same  manner  as  tbey  are  made  in  policies  of  in- 
surance upon  commodities  of  that  description. 

If  the  lender  on  bottomry  of  the  second  class  were 
to  be  exempt  from  general  and  particular  average^  so 
as  to  run  the  risk  only  of  a  total  loss^  the  borrower 
would  be  under  the  necessity,  either  to  run  the  risk 
of  averages  himself,  or  to  insure  against  that  risk  with 
another  person,  and  thus  to  diride  the  contract  be- 
tween two  persons,  whereas  it  would  be  a  much  sim- 
pler way  for  the  lender  to  take  upon  himself,  against 
an  increased  marine  interest,  that  risk  also,  and  after- 
wards to  take  insurance  against  all  risks,  if  he  do  not 
choose  to  run  them  himself. — ^But  it  is  not  only  the 
greater  &cility  which  recommends  this  manner  of 
treating  the  subject :  in  many  instances,  it  will  serve 
to  increase  the  security  of  the  lender.  Money  is  not 
often  taken  on  bottomry  in  this  way,  except  by  per- 
sons who  have  not  much  personal  credit,  so  that,  gene- 
rally speaking,  the  pledge  is  .the  principal,  if  not  the 
only  security  of  the  lender.  If  the  value  of  the  pledge 
be  lessened  by  sea  damage,  or  by  the  share  which  it 
has  to  pay  to  a  general  contribution,  so  as  to  sink  be- 
low the  value  advanced. upon  it,  the  personal  respon-- 
sibility  of  the  borrower  will,  in  many  cases,  be  of  no 
avail  to  the  lender,  and  he  will  bear  the  conseqaeuces 
of  the  damage,  without  having  received  a  premium 
for  it,  whereas  he  would  have  been  ftilly  secured,  gif  he 
had  taken  that  risk  upon  himself  and  included  it  in 
the  policy  or  the  respcmdentia'bond. 

That  .a  lender  on  bottomi^  of  the  second  class 
ought  to  contribute  to  a  general  average,  will  beoame 
evident,  by  observing  .that  none  of  the  reasons  which 
made  It  advisable  to  exeoipt  the  lender  of  the  first 
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class  from   general  average^  &PP'7  ^  ^^^  second  3' 
for 

1 .  Marine  interest  will  not  be  increased^  by  general 
average  being  a  charge  upon  the  lender ;  for,  if  the 
loss  by  a  general  average  is  to  be  insured  against,  it 
can  make  no  difference,  whether  the  lender  includes 
the  premium  for  that  risk  in  the  marine  interest,  or 
whether  it  is  paid  to  another  underwriter. 
'  2.  Loans  on  bottomry  of  the  second  class  are  usually 
Bade  at  places  of  trade  and  commerce,  where  there 
will  be  no  difficulty  in  recovering  the  contribution  to 
a  general  average,  which  may  eventually  take  place 
over  and  above  the  sum  lent  on  bottomry.  It  cannot 
'be  denied  that,  in  some  cases,  it  would  be  difficult  in- 
deed to  recover  such  contribution;  for  instance,  if  the 
money  be  taken  on  respondentia  at  veiy  remote  places: 
and  in  such  cases,  therefore,  it  will  be  advisable  to 
depart  from  the  general  rule,  and  to  make  a  separate 
insnrance  against  general  average. 

3.  As  money  is  never  lent  on  bottomry  of  the  se- 
cond class,  for  the  purpose  of  repairing  daniages  or 
losses  already  sustained,  (which,  in  some  cases,  may 
be  at  the  charge  of  the  proprietor,  and,  in  others, 
at  that  of  his  underwriter)  but  only  for  the  purpose 
of  purchasing  things  which  are  to  be  exposed  to  risk, 
bq;iiming  at  the  place  and  time  where  the  bottomry 
eontract  is  made, — the  third  reason  which  was  given 
for  exempting  the  lender  on  bottomry  of  the  first  class 
from  general  average,  does  not  apply  to  bottomry,  of 
the  second  class  any  more  than  the  two  preceding 
•reasons. 

That  the  lender  on  bottomry  of  the  second  class 
ought  to  be  allowed  bis  share  in  the  salvage,  this  will 
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I^ardly  require  a  proof.  There  is,  indeed,  no  ground 
why  it  should  be  otherwise.  The  lender  diners  from 
an  underwriter  in  no  respect,  except  that  he  advances 
money,  whereas  the  pnderwriter  has  to  pay  it  only 
after  a  loss ;  and  this,  most  undoubtedly,  can  be  no 
ground  for  depriving  him  of  that  part  of  his  property 
which  escaped  the  perils  of  the  sea.  No  one  has  a 
claim  to  it  in  preference  to  the  lender.  Not  the  bor« 
rower,  for  he  was  under  an  obligation  of  repaying  to 
the  lender  principal  and  marine  interest,  if  the  thing, 
hypothecated  reached  the  place  of  its  destination,  and 
he  is  discharged  from  this  obligation  by  assigning  to 
the  lender  his  share  in  the  thing  hypothecated.  If  he 
were  to  take  that  share,  he  would  be  a  gainer  at  the. ' 
expense  of  the  lender.  Nor  has  the  underwriter  on 
the  surplus  value  of  the  thing  hypothecated  above  the 
sum  advanced  upon  it,  any  claim  upon  the  share  of 
the  lender ;  for,  with  respect  to  the  underwriter^  the 
money  lent,  or  the  things  purchased  with  that  money, 
must  be  considered  as  commodities  put  on  board  the 
same  riiip,  and  not  insured  by  him. 

But  the  lender.  On  the  other  hand,  has  no  right  to 
claim  01^  more  than  kU  $hare  in  the  salvage*  Sup« 
pose  goods,  valued  at  10002.,  to  be  insured  for  500/.| 
and  a  respondentia  bond  to  be  signed  for  the  remaui* 
ing  6001.  If  these  goods  sustain  a  particular  avemgie 
loss  of  401  per  cent.,  and  a  general  average  loss  of  10{» 
percent.. 

The  lender  has  to  contribute  to  the  first    .  900). 

And  to  the  second     • 60 

3601. 
And  the  underwriter  will  hm^e  to  pay  the  tame  Mnoiint* 
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What  reason  can  possibly  be  assigned  for  exempting 
the  lender^  as  many  have  done,  from  all ,  loss,  if  the 
goods  arrive  ^t  the  place  of  their  destination,  and  for 
paying  the  full  amount  ef  the  bond  ?  The  lender  has 
a  lien  upon  the  whole  thing  hypothecated,  if,  by  the 
&11  of  the  market,  or  by  any  other  accident,  of  which 
be  has  not  taken  the  risk  upon  himself,  it  should  hap-' 
pen  to  become  of  less  value  than  the  principal  and 
marine  interest.  He  has  this  priority  in  preference  to 
other  creditors  of  the  borrower,  but  this  does  not 
affect  the  underwriter  who  insured  the  thing  hypothe- 
cated for  what  it  was  worth  above  the  money  taken  on 
bottomry.  This  uuderwriter  stands  in  the  same  rela- 
tion to  the  lender  in  which  he  stands  to  every  other 
underwriter  who  has  insured  the  same  property. 

The  following  example,  which  I  take  from  a  German 
author,  on  the  subject  of  insurance  and  bottomiy,*  will 
serve  to  illustrate  the  principles  advanced,  and  to  ex- 
poae  the  erroneousness  of  the  opposite  principles.  This 
author  observes  very  justly,  that  the  lender  of  money 
on  bottomry,  advanced  upon  a  ship,  to  the  owner,  at  the 
place  of  his  residence,  ought  to  be  charged  with  ge- 
neral as  well  as  particular  average.  If  6000  Mks., 
says  he,  be  taken  on  bottomry  on  a  ship,  the  ship 
being  valued  at  10,000  Mks.,  and  the  freight  at  2000 
Mks.,  and  besides  5000  Mks.  be  insured  on  the  ship, 
and  1000  Mks.  on  the  freight;  and  if  a  particular 
average  loss  of  20  per  cent,  on  the  ship,  and  a  general 
average  loss  of  10  per  cent,  take  place,  the  lender  b  to 
beai>— 

*  Eagelbrccht's  Translation  of  Weskett's  Theojy  and  Fiactico 
of  Lmirances,  vol  3,  (containing  remarks  of  his  own),  2d  divi 
te,p.5S. 
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General  average  on  6000  Mks.,  10  per  cent,  600  Mks. 

Particular  average  on  5000  Mks.,  (having 
advanced  half  the  value  of  ship  and 
freight),  20  per  cent. 1000 

1600 
Which  sum  the  underwriter  on  the  bottomry  bond 
(supposing  this  to  be  insured)  must  pay.  (This  distri- 
bution is  just,  under  a  supposition  only,  that  the  money 
.  was  advanced  upon  ship  and  freight,  i.  e.  5(X)0  Mks, 
on  the  ship  and  1(XX)  Mks.  on  the  freight.  If  other- 
.wise,  the  lender  would  be  like  an  underwriter  on  the 
ship  for  60(K)  Mks.,  and  would  have  nothing  to  do 
with  the  freight,  and  the  owner,  in  the  case  stated, 
woukl  have  insured  ICKX)  Mks.  too*  much  on  the  ship,, 
and  ICXX)  Mks.  too  little  on  the  freight.) 

"  If  the  ship,"  continues  he,  "  becomes  unscaworthy 
during  her  voyage,  and  is  sold  for  3000  Mks.,  and 
half  the  freight  is  saved,  the  lender  ought  to  take  the 
whole,  because,  by  the  rules  established  in  cases  of 
bottomry,  the  lender  has  a  claim  on  the  salvage  for 
principal  and  marine  interest.*' — ^This  proposition  is 
completely  erroneous.  The  calculation  ought  to  be 
thus: 
Of   1(X)0  Mks.  which  are  lost  upon  the 

freight,  the  lender,  being  an  underwriter 

on  half  of  the  freight,  loses 500  Mks. 

Of  7000  Mks.,  lost  on  10,000,  being  70  per 

cent.,  he  loses  upon  5000  Mks.    .    .     .  3500 


4000  " 
Thi^  loss  he  is  obliged  to  bear  in  the  quality  of  an 
underwriter  on  the  ship  and  freight,  and  he  has  a  claim 
on  the  salvage  of  4000  Mks.,  for  2000  MJcs.  only.    Why 
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should  he  be  entitled  to  the  whole  salvage  at  the  ex- 
pense of  the  other  underwriters^  who  stand  in  no  sort 
of  connexion  with  bim  ? 

'^  But  suppose  3000  Mks.  to  have  been  taken  on  bot* 
tomry/'  continues  the  same  author,  ^^  and  3000  Mks. 
to  have  been  saved  of  the  ship,  and  1000  Mks.  of  the 
fireight,  in  that  case,  I  think  the  distribution^ought  to 
be  made  in  the  following  manner  : 

*'  The  lender  has  to  receive,  of  4000  Mks.  saved,  3000 
Mks.,  being  75  per  cent.,  i.  e. 

Of  3000  Mks.  saved  of  the  ship,  75  per  cent.  2250  Mks. ' 
Of  1000 freight.    -    -     750 

3000 


And  there  will  remain  for  the  underwriter 
on  the  ship    --------    750 

And  for  the  underwriter  on  the  freight     -     250 

looo." 


Tbis  is  equally  preposterous.  The  lender  in  this 
case  was  underwriter  for  one  fourth  of  the  ship  and  of 
the  freight,  (always  supposing  the  loan  to  have  been 
made  on  ship  and  freight  as  above.)  He  will  have  to 
receive,  therefore. 

Of  3000  Mks.  saved  of  the  ship,  25  per  cent.   750  Mks. 
OflOOO freight    -    -    -     250 

1000 
and  the  rest  belongs  to  the  underwriters  on  the  ship 

and  the  freight,  in  the  proportion  of  the  sums  insured 

by  each. 

According  to  the  principles  advanced  by  this  author, 

'^  at  the  arrival  of  the  ship,  there  were  an  average 

^  of  49  per  cent,  upon  the  ship  and  the  freight,  the 
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lender^  as  vi^ell  s»  the  underwriter^  would  lose  49  per 
cent,  each  upon  their  respective  sums ;  but  if  the 
ship  became  unseaworthy^  and  the  loss  on  ship  and 
freight  amounted  to  50  per  cent,  the  lender  would 
lose  nothing,  and  the  underwriter  would  have  to  pay 
a  total  loss ! 

What  stronger  proofs  can  be  required  ta  show  the 
preposterousness  of  those  principles !«— And  yet  they 
still  find  their  advocates. 

Advantages  That  the  respective  claims  of  the  lender  on  bottomry 
method.  ^^^  of  the  Underwriter  cau  clash  in  no  case,  when 
the  former  is  considered  to  all  intents  and  purposes 
as  an  underwriter  to  the  amount  of  the  sum  advanced 
and  of  the  marine  interest,  is  certainly  a  great  advan- 
tage. When  these  principles  are  put  in  practice,  the 
underwriter  will  insure  ships  or  goods,  part  of  the 
value  of  which  has  been  advanced  on  bottomry,  at  the 
same  premium  as  any  other  ships  and  goods,  whereas, 
on  the  contrary,  he  will  either  not  underwrite  them 
at  all,  or  at  a  very  high  premium  only,  when  unreason- 
able advantages  or  prerogatives  are  conceded  to  the 
lender.  The  latter,  on  the  other  side,  will  not  object 
to  advance  the  money  upon  the  condition  of  being 
considered  as  an  underwriter  for  the  amount,  because 
the  risk  which  he  takes  upon  himself  will  be  fully  com- 
pensated by  an  adequate  marine  interest,  and  because 
he  has  it  in  his  power  to  take  an  insurance  against  the 
same  risk,  if  he  choose  not  to  nm  it  himself.  He  will, 
with  pleasure,  renounce  an  unreasonable  advantage 
formerly  conceded  to  him  upon  certain  contingencies^ 
if,  on  the  other  hand,  he  can  rely  upon  justice  being 
done  to  him  imder  all  circumstances. 
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I  have  shown  before,  that  it  is  always  advisable  to  Whatthingn 
take  bottomry  loans  upon  the  special  thing  only,  for  ^^t^" 
which  the  money  was  laid  out.  This  rule  applies 
equally  to  cases  of  bottomry  of  the  second  class,  and 
in  them  it  is  always  practicable.  If  the  money  was 
used  for  the  ship  only,  or  for  the  freight  only,  (I  am 
spealdng  here  of  gross  freight,  where  the  charges  of 
the  outfit  are  not  comprised  in  the  insurance  on  the 
ihip,)  the  ship  only,  or  the  freight  only,  ought  to  be 
pledged.  Suppose,  for  instance,  a  ship-owner  to  want 
money  for  the  purpose  of  the  outfit  after  having  msured 
the  ship  to  her  full  amount ;  in  that  case,  the  money 
ought  to  be  borrowed  on  bottomry  upon  the  fireight 
only,  and  the  fireight  to  be  insured  for  so  much  less. 
The  lender  is  to  be  cousidered  as  an  underwriter  for 
part  of  the  fi*eight,  and  he  will  have  no  concern  with 
the  underwriter  on  the  ship.  No  sufficient  reason  can 
be  assigned  why,  in  such  a  case,  part  of  the  insurance 
on  the  $hip  should  be  cancelled,  and  this  part  insured 
by  the  lender,  who  has  not  advanced  money  on  the 
ship^— The  method  proposed,  however,  cannot  be  put 
in  pracUce  in  France,  Spain,  and  Prussia,  in  cases 
similar  to  that  just  described,  because  the  laws  of  those 
eoantries  prohibit  borrowing  money  on  bottomry  upon 
tbe  fi^ight.  In  those  countries,  therefore,  it  would 
become  necessary  to  take  money  on  bottomry  of  the 
lecond  clasft  on  the  «Atp,  and  to  comprise  the  charges 
of  the  outfit  in  her  valuation. 

The  new  theory  of  bottomry  which  I  have  pre-  How  these 
lented,  is  as  easy  in  its  application  as  it  is  usefiil.— Bot-  J^^"^^  „j 
tomries  occurring  at  the  beginning  of  the  voyage,  pre^  in  practice. 
•eat  no  ^fficulty  whatever,  for  they  always  belong  to 
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the  second  class.  If  a  part  only  of  the  value  of  the 
ship,  or  of  the  goods,  is  taken  on  bottomry  or  respon- 
dentia, and  the  rest  is  to  be  insured  in  a  valued  policy, 
no  farther  precaution  will  be  necessary,  than  to  ex- 
press clearly  in  the  policy,  what  part  of  the  whole  is 
meant  to  be  insured.  If  2,000/.,  for  instance,  are  taken 
on  bottomry  upon  a  ship  which  is  worth  4,000/.,  the 
policy  must  either  be  on  one  half  of  the  ship,  valued 
2,0001.,  or  the  whole  ^p  must  be  valued  at  4,000/.  in 
the  policy  by  whidi  2,000/.  are  to  be  covered. 

Bottomries  taken  abroad  belong  entirely,  with  very 
few  exceptions,  to  the  fii'st  class,  and  those  exceptions 
the  master  will  easily  be  able  to  distinguish,  since  he 
knows,  whether  the  money  taken  on  bottomry  was 
used  to  restore  the  ship  to  its  primitive  value,  or  to  in- 
crease that  value. 

The  principal  cases  in  which  a  master  can  be  under 
the  necessity  of  taking  money  on  bottomry  are,  those 
of  repairing  in  an  intermediate  port  a  damage  sus- 
tained during  the  voyage,  and  of  liberating  a  ship,  or 
ship  and  cargo,  unjustly  detained.  In  both  these  cases 
the  object  is  evidently  to  restore  the  ship,  &c.  to  its 
original  value;  they,  therefore,  belong  to  the  first 
class.  As  to  repairs,  it  is  hardly  imaginable  that  the 
value  which  the  ship  had  at  the  beginning  of  the 
voyage  should  ever  be  increcLsed  by  what  is  done  to 
her  under  such  circumstances:  for  even  supposing 
that  this  might  be  done  at  such  a  place  at  a  cheaper 
rate  than  at  home,  yet  the  expensiveness  of  a  bot- 
tomry loan  will  oblige  the  master  to  keep  within  the 
bounds  of  necessary  repairs. — ^Nor  is  that  part  of  tlie 
repairs  which  is  deducted  upon  the  adjustment  of  the 
loss,  as  the  supposed  difference  between  the  value  of 
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the  old  and  new  materials,  &c.  (usually  one  tliird)  and 
which  is  then  to  be  borne  by  the  owner,  to  be  consi- 
dered as  an  increase  of  the  value  of  the  ship  3  for  even 
sapposing  this  one  third  of  the  repairs  to  be  in  fact 
an  amelioration  of  the  vessel,  yet  it  will  not  be  so  for 
the  benefit  of  the  owner  before  the  voyage  is  com- 
pleted, and  the  vessel  comes  to  the  owner  again. 
Unless,  therefore,  a .  degree  of  accuracy  be  demanded 
which  it  is  impossible  to  attain  in  practice^  it  will  be 
sufficient  to  take  the  money  expended  as  a  bottomry 
loan  of  the  first  class,  or,  in  other  words,  to  stipnlate^ 
that  the  lender  shall  be  allowed  the  benefit  of  salvage, 
and  that  he  shall  be  free  of  general  as  well  as  parti- 
cular average^  except  so  far  as  the  sum  advanced,  and 
the  marine  interest  thereupon,  shall  exceed  the  ultimate 
net  proceeds  of  the  thing  hypothecated.  The  cap- 
tain will  not  be  liable  to  mistakes,  if  htt  takes  care 
to  hypothecate  thai  particular  thing  only  for  which  the 
money  was  expended,  that  is  to  say,  the  ship  only,  if 
the  money  was  solely  used  for  the  ship,  &c.,  and  if  it 
was  laid  out  for  different  interests,  as  for  the  ship^ 
fifiright  and  cargo,  to  obtain  the  clause  (if  possible) 
which  has  been  explained  above,  p.  84. 

It  will  hardly  ever  occur  that  the  master  should  be 
under  the  necessity  of  raising  money  on  bottomiy,  at 
the  place  of  the  vessel's  destination.  If,  however> 
soeh  a  circumstance  should  take  place,  it  is  to  be  dis 
tmguished^  whether  the  outward  and  homeward  voyage 
were  insured  in  one  policy,  or  whether  the  two  voyages 
were  separately  insured.  In  the  former  case,  the  place 
of  destination  must  be  considered  as  an  intermediate 
place ;  in  the  latter,  the  proper  way  would  be,  to  take 
the  money  required  for  repairing  the  ship,  as  bottomry 
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of  the  second  class  on  the  ship,  add  the  money  neces- 
sary for  fitting  her  out  for  the  homeward  toyage,  as 
bottomry  of  the  second  class  on  the  freight^  and  to  in- 
sure ship  and  freight  for  so  much  less.  U,  for  in- 
stance, a  Tessel,  valued  at  4,0001.,  sustained  upon  her 
outward  Toyage  a  loss  amounting  to  1,000L,  her  value^ 
after  that  loss,  was  reduced  to  3,000/.  3  and  if  IfiOOL 
are  taken  on  bottomry  of  the  second  class  to  restore 
her  to  her  former  value,  she  ought  to  be  insured  for 
the  homeward  voyage  for  3,000L  only,  and  the  premium 
for  IjOOfH.  to  be  returned ;  for,  if  the  1,0001.  wete  taken 
as  bottomry  of  the  first  class,  and  the  ship  insured  fcV 
4,0001.^  and,  in  the  case  of  the  vessel  stranding,  she  wem 
sold  for  1,000<.,  the  lender  would  take  the  whole,  and  the 
underwriters,  supposing  them  to  pay  a  total  loss,  would 
pay  the  expenses  of  the  repairs  of  a  former  voyage^ 
with  which  they  had  nothing  to  do.  The  underwriten^ 
llierefore,  would  have  a  right  to  resist  that  claim>  and 
the  loss  of  1,000L  would  fall  upon  the  owner. 

Very  fewaUd  simple  insttuctions  given  to  the  masters, 
on  the  subject  of  bottomry  loans  and  insurances  of 
inoney  expended,  will  enable  them,  under  all  circum- 
stances, to  act  in  conformity  with  the  rules  which  have 
beed  laid  down.  Thus  unnecessary  premiums  will  be 
aaved^  disputes  will  be  prevented,  and  no  one  will  be 
obliged  to  run  a  risk  which  it  was  not  his  intention 
to  take  upon  himself. 

It  is  not  to  be .  expected  that  either  lenders  or  bor- 
rowers on  bottomry  vrill  oppose  these  princ^les. 
They  are  accustomed  to  all  kinds  of  stipulations  in 
bottomry  bonds>  and  reflexion  and  experience  will 
soon  comrince  them,  that  these  are  best  cdculated  to 
piamote  Ikeir  ieqiective  inmeals. 
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A  greater  difficulty,  perhaps^  may  be'found^  In  aome  ^^  >«ia- 
ioMtBnceSf  in  the  positive  laws  and  regulations  of  some  tomrj. 
emmtries  respecting  bottomry.    In  order  to  know  this 
difficulty^  and  to  obviate  it^  as  &r  as  it  can  be  done^  it 
will  be  necessary  to  examine  the  laws  relative  to  hot** 
lomry^  and  to  insurance  of  money  expended  during  the- 
voyag^  as  they  regard  averages  and  benefit  of  salvage. 

By  the  hiw  of  England,  the  lender  is  not  liable  finr  in  EngbncU 
ample  average  or  particular  damage,  or  for  losses 
proceeding  fix>m  the  internal  defect  of  the  diing,  un- 
less by  express  stipulation.*  And  it  has  been  said,  by 
Lord  Man^ld,  (in  Joke  v.  WUUamson)  that,  *'  by  the 
law  of  England,  there  is  neither  average  nor  salvage 
apoQ  bottomry  contracts ;''  which  doctrine,  as  &r  as  it 
relates  to  average,  has  been  since  adopted  by  Lord 
iCeigfoii,  (in  JFalpoU  v.  Ev)er).'^Mar8hally  however 
lays,  that  he  has  sought  in  vain  for  an  authority  in 
the  law  to  warrant  this  doctrine^*— The  stat.  19  Gee. 
IL  c.  d7»  §•  65  provides,  that  the  benefit  of  salvage 
dall  be  allowed  to  the  lender  on  East  India  voyages^ 
from  which  it  has  been  inferred,!  that  the  lender  was 
not  allowed  the  benefit  of  salvage  at  the  common  law, 
which  inference  Marshall  calls  in  question.^ 

However  this  may  be,  it  is  certain  that  the  parties 
tre  at  fiiU  lib^y  to  stipulate  by  express  agreement^ 
according  to  circumstances,  whether  the  lender  shall 
or  shall  not  be  subject  to  particular  and  general 
tferage,  and  whether  he  shall  or  shall  not  be  allowed 
the  benefit  of  salvage.  There  is  nothing,  therefore^ 
in  the  law  of  England  to  prevent  the  bottomry  itf 

•Manha]],B.ILCb.5.  f  F<^^  P- <t^i  Ttb  Sd. 
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*  respondentia  contracts  being  made  agreeably  to  the 
rules  which  I  have  laid  down,  and  the  clearer  these 
stipulations  are  expressed  in  the  contract,  the  less  will 
they  admit  of  disputes  and  litigation. — ^There  seems  to 
be,  however,  one  exception  to  this  rule.  The  statute, 
before  cited,  enacts,  that  ^^  all  sums  of  money  lent  on 
bottomr}'  or  respondentia,  upon  ships  belonging  to  his 
Majesty's  subjects,  bound  to  or  from  the  East  Indies, 
shall  be  lent  only  on  the  ship,  or  on  the  merchandise 
or  effects  on  board,  or  to  be  laden  on  board,  and  shall  be 
so  expressed  in  the  conditions  of  the  bond."  So  that 
it  would  be  unlawful  to  lend  money  on  bottomry  upon 
the  freight  of  British  ships  bound  to  or  from  the  East 
Indies. 
JjWtm-  In  Hamburgh,  the  lender  is  free  from  general  as 
well  as  particular  average.*  But  if  the  thing  hypo- 
thecated arrives  at  the  place  of  its  destination,  either 
deteriorated  by  accidents  of  the  sea,  or  charged  with 
general  average,  the  lender  has  no  personal  claim  upon 
the  borrower,  his  right  being  confined  to  what  re- 
mains of  the  thing,  after  deducting  the  privileged 
claims,  such  as  contribution  to  general  average,  salvage, 
wages,  &c.t  If,  for  instance,  7,000  Mks.  be  lent  on 
bottomry  on  a  ship ;  and  if  the  contribution  to  a 
general  average  amount  to  4,000  Mks.  on  the  ship 
and  freight,  wages  to  1,500  Mks.,  other  charges  to 
500  Mks.,  and  the  ship  be  sold  for  8,000  Mks.,  and 
4,000  Mks.  freight  be  earned ;  then  general  average, 
wages,  and  other  charges,  are  deducted  from  the 
12,000  Mks.,  so  that  the  lender  will  receive  6,000  Mks* 
and  lose  1,000  Mks. 

•  Statutes  of  Hamburgh,  Tit.  xviii.  Art.  6. 
t  L&ngenbeck*8  AnmerkungieD;  p.  28S.  ] 
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When  the  master,  or  skip  owner,  has  paid  the  pri- 
▼ileged  creditors,  be  will  stand  in  their  place  and  re- 
ceive a  full  satisfaction  in  preference  to  the  lender. 

As  to  the  benefit  of  salvage,  no  positive  regulations 
are  to  be  found.  In  the  old  Hamburgh  statutes  it  is 
said,  that  the  master  shall  be  obliged  to  repay  the 
money  borrowed  upon  bottomry,  in  case  the  bottom 
of  the  ship  shall  bring  so  much  to  land. — ^This  law  has 
been  explained  by  some  so  as  to  restrict  the  master^s 
obligation  to  the  case  of  the  ship  bringing  so  much 
to  land^  at  the  place  of  her  destination.  But  this 
explanation  does  not  agree,  as  I  have  shown,  with 
the  nature  of  the  contract.  Nor  does  it  seem  to 
agree  with  the  idea  of  the  legislators;  for  the  5th 
article  of  the  xviii.  Tit.  of  the  statutes,  says,  that 
"^  if  a  ship  charged  with  bottomry  be  captured,  &c. 
the  master  shall  cede  and  transfer  (abandon)  the 
tUng  hypothecated  to  the  lender.''  This  transfer 
would  militate  against  the  foregoing  law,  if  the  lender 
were  allowed  the  benefit  of  salvage  only  in  the  case  - 
of  iht  thing  arriving  at  the  place  of  its  destination.— 
At  any  rate,  if  it  cannot  be  proved  that  the  lender 
shall,  by  these  laws,  be  allowed  the  benefit  of  salvage, 
neither  can  the  opposite  proposition  be  proved,  and 
the  parties  are  at  full  liberty  to  stipulate  in  that  respect 
in  the  contract  of  bottomry  what  they  think  proper. 

An  investigation  of  the  Hamburgh  laws  respecting 
bottomry,  clearly  shows,  that  the  legislators  contem- 
plated only  the  first  class  of  bottomry,  and  that  they 
aflkpted  their  regulations  to  this  class,  which,  in  fact^ 
is  almost  exclusively  known  and  practised  in  that 
country.  Bottomry  bonds  of  the  first  class,  and  in- 
surances op  lupney  expended^  therefore,  w\U  require 


no  other  Btipulatioii  at  Hamburgh,  than  that  the  lent 
shall  be  allowed  the  benefit  of  salvage ;  that  the  lent 
on  ship  shall  not  be  entitled  to  freight ;  and^  if  ti 
clause  be  required  and  can  be  obtained,*  that  ei 
interest  is  to  be  valued  8eparatel]r.'«*^In  bottomry  \m 
of  the  second  class^  it  is  to  be  stipulated  that  i 
lender  shall  be  in  every  respect  an  insurer  for  ^ 
amount  lent,  so  that  the  lender  on  bottomry  u| 
a  Mp  shall  have  no  claim  upon  the  freight,  except 
cases  where  Uie  underwriter  upon  the  ship  has  n 
elaim«f  Such  stipulations  are  not  agaimt  the  h 
and  will,  therefore,  be  binding  upon  both  parties. 
In  FVince.  The  1&W6  of  France,  as  contained  in  the  Ordonna 
ie  Lmii  XIV.|  were  more  disadvantageous  to  the  b 
rower  on  bottomry,  with  respect  to  particular  avMi| 
than  any  other.  They  obliged  the  borrower  ta  ] 
the  bottomry  bond  in  flill,  however  the  value  of  \ 
thing  hypothecated  might  be  reduced  in  value  thniii 
sea  damage,  unUuthere  toot  a  iiipulaiion  to  the  conlrs 
The  Code  de  Commerce,  which  is  now  in  force,  enw 
OB  the  contrary,  that  the  lender  shall  bear  particll 
average,  unless  it  be  stipulated  otherwise  in  the  m 
tracts  In  case  of  shipwreck,  and  in  all  case^  wlii 
the  French  call  sMetreg  mofeurif  such  as  capturei  i 
tenticm,  stranding,  and  shipwreck,  the  claim  of  l 
lender  was,  and  now  is,  reduced  to  the  6alvage.§ 
Uiis  he  is  allowed  the  benefit,  whether  the  thing  an' 
at  the  place  of  its  destination  or  be  sold  Aort 
that  place. 

General  average  is  always  at  die  charge  of  the  lend 
and  this  law  is  coniddered  so  essential,  that  a  stipu 

"*  See  above,  p.  84.  t  See  the  8th  chapter,  on  Abandoxmu 

tAjrtdeO.  H     ^  BmerigoD,  ii.  544. 
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(too  to  the  contrary  has  in  many  casts  b^en  declared 
foid  tijr  the  courts  of  justice.*  The  Code  further 
eoactSy  that^  if  money  be  taken  on  respondentia^  and 
iBfOFanoe  made  upon  the  same  ship  or  cargo,  the  pro- 
ectds  of  the  effects  saved  from  shipwreck  shall  be  4isr 
tributed  betwen  the  lender^  for  his  capital  only^  and  the 
underwriter,  according  to  their  respective  interests.f 
Hius  the  French  hiws,  as  they  now  stand,  are  exactly 
adapted  io  bottomries  of  the  second  class  upon  goods, 
BotlOiiiries  of  the  first  class  will  require  a  stipulation, 
tiiat  the  leader  shall  not  be  liable  to  general  and  p^r 
tieolv  average ;  and  with  respect  to  the  former,  the 
lender  must  rely  upon  the  honour  of  the  borrower,  that 
ha  wUl  not  bring  it  into  bis  account.  In  many  cases, 
haweyer^  as  has  been  before  observed,  it  is  eonsonant 
irith  the  nature  of  the  contract  to  charge  the  lender 
ef  tbe  aecond  class  with  general  average. 

As  freight  cannot  be  lawfully  insured  in  France, 
^dthar  ia  U  lawful  tbere  to  borrow  money  on  hot- 
tonry  npon  freight. 

The  French  Code  de  Commerce  having  been  adopted  inHoUand. 
in  Holland^  the  same  rules,  of  course,  are  to  be  ob« 
isrved  in  that  country  as  in  France.  Only,  as  it  is 
ftill  neual  in  Holland  to  insure  freight  separately,  if 
V9i|ld  be  necessary  in  a  bottomry  bond,  of  either  class, 
m  itup,  to  stipulate,  if  necessary,  that  the  lender  shali 
Imve  DP  claim  upon  the  freight. 

b  Spain,  general  average  is  at  the  chaiige  of  the  la  Spain, 
kader.i    Damage  occasioned  by  the  intrinsic  fluidity 
of  the  goodSf  or  by  the  dmlt  of  the  proprietor  or  of  the 

•lb.  p. 505.     Code,  art.  330.  f  Art. 331. 

t  Ordenanzaa  de  la  Uiuversidad  y  casa  de  oontiatscion  de  Bj^bos. 


104  •  ^Prmcipleioflndemniiy  [cHAP.tiu 

shipper,  is  at  the  charge  of  the  borrower/  who  is 
obliged  to  pay  the  amount  of  the  bottomry  bond  in  fiill^ 
notwithstanding  such  damage.* 

If  the  ship  and  the  goods,  a  part  of  the  value  of  which 
was  lent  on  bottomry,  are  wrecked,  and  the  whole  or 
part  of  them  saved,  «uch  property  saved  shall  be  dis^ 
tributed,  after  deducting  expenses  and  damages,  be^ 
tween  the  lender  and  the  other  parties  concerned,  a&l 
cording  to  their  respective  shares  of  interest.f  ' 

If  part  of  such  wrecked  ships  or  goods  had  been  in- 
sured, the  lender  would  have,  as  to  the  salvage,  a  pre- 
ference before  the  underwriter^  for  the  principal  bnly^; 
and  hot  for  the  marine  interest^  -  • 

•  Thus  the  lender  is  not  to  all  intents  an  insurer  for 
the  amount  advanced,  but  there  is  a  distinction  mMte 
between  him  and  the  underwriter,  to  the  prejudice  <tf 
the  latter,  which,  of  course,  must  increase  the  premium 
of  insurance, 
lo  Den-  •  The  laws  of  Denmark  have  the  respondentia  load 
exclusively  in  view,  and  their  regulations  are  adapted 
to  that  contract  only.  The  lender  is,  to  all  intents  and 
purposes,  an  insurer  for  the  capital  advanced. 
£^f^'  By  the  Prussian  laws  also,  the  lender  takes  upon 
himself  all  the  risks  of  an  underwriter,  if  no  partiadar 
stipulations  respecting  the  sea  risk  have  been  made  in  the 
contract.  '' 

These  laws  are  adapted  to  bottomries  of  the  second 
class ;  and  with  respect  to  those  of  the  first  class,  they 
leave  the  contracting  parties  at  liberty  to  sti^late 
what  may  be  necessary  according  to  the  nature  of  the 
case. 

•  Ord.  de  Bilb.  Cap.  23.  viii.  t  lb.  xiii,  %  lb.  xiv. 

S  Ft.  Laws,  Vol.  3,  §V  S397  and  84S5. 
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Hie  Prussian  laws  respecting  bottomry  distinguish 
themselves  advantageously,  besides,  by  enacting,  that 
only  that  part  upon  which  the  money  was  really  taken 
diall  remain  hypothecated  to  the  lender,  and  that:  the 
ptfties  shall  be  at  liberty  to  stipulate  a  separation  of 
the  different  interests,  even  in  cases  of  money  lent  on 
lUp  and  cargo  in  a  place  into  which  the  ship  put  in 
4toKK,  if  circumstances  (such  as  I  have  mentioned 
kefinre)  shall  make  such  separation  advisable.* 

But  the  same  laws  contain  two  regulations,  which, 
OD  account  of  their  being  too  general,  may  in  some 
imlances  become  injurious.  The  first  is,  that  bot- 
tomry loans  on  the  freight  alone  are  prohibited  under 
t  penalty  of  confiscation.  The  second,  that  the 
miter  sh&ll  not,  without  a  special  authority  fi*om  the 
owners,  take  money  on.  bottomry  at  the  place  of  the 
fhip's  destination. — ^It  has  been  shown,  in  a  former 
plaoe,  that  circumstances  may  occur,  in  which  it  be- 
oojbes  advisable  to  take  money,  on  bottomry  on  fireight ; 
tod  the  following  example  will  demonstrate. that  the 
■ister  ought  to  be  allowed,  under  certain  restrictibns, 
to  borrow  money  on  bottomry  at  the  place  of  the  ship's 
dotiiiation. — ^The  master  of  a  vessel  bdund  to  St. 
Brtersburgh  was  under  the  necessity,  after  his  arrival, 
to  lepair  the  ship  and  to  lay  in  provisions  for  the 
homeward  bound  voyage,  for  which  he  required  8000 
rubles. .  The  correspondent  of  the  owner,  after  having 
Rceived  the  fi'eight  for  the  outward-bound  cargo,  re- 
fined to  advance  the  money,  being  informed  that  the 
owner  was  under  difficulties ;  upon  which  the  master 
bonow^d  the  money  on  bottomry,  by  which  means  he 
earned  a  ccmsiderable  freight,  which  would  have  been 
•  Pr.  Laws,  Vol.  3,  %\.  3404  and  2406. 
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lost  if  be  had  been  obliged  to  wait  for  remittaii 

from  home. 
Of  two  an        When^  in  the  course  of  the  same  Yoyage,  two 
tomrr^nds,  T^ove  bottomiy  loans  for  the  purpose  of  furthering 
oHhe  &8t     voyage  (bottomries  of  the  first  class)  become  nti 
latter  has     sary,  then, '  according  to  the  laws  of  all  countries, 
^e^pre  er-   |^^^p  j^^^^j  j^^  ^^xe  preference  before  the  precedi 

The  reason  i^,  that  the  latter  expenses  are  suppoMJ 
have  been  incurred  for  the  purpose  of  saving  the  i 
mer;  which  supposition,  however,  is  true  onl]^, 
the  thing  hypothecated  can  be  presumed  to  bs 
sufficient  value,  in  case  of  safe  arrival,  to  pay  h 
bonds,  or  at  least,  if,  in  that  case,  the  situatioB 
the  first  lender  will  be  better  than  it  would  have  be 
if  the  thing  hypothecated  had  been  sold  at  the  pi 
where  tiie  new  loan  was  made. 

PrivOeged  When  the  value  of  the  thing  hypothecated'  becoi 
^^'^^'  insufficient  to  pay  the  whole  of  the  bond  or  bonds 
is  clear  that  the  lender  can  claim  only  the  net  procei 
4eduction  being  made  of  salvage  charges,  and  i 
penses  of  sale.  If  the  loan  is  upon  the  gross  fine^ 
the  wages,  being  a  charge  upon  the  freight,  must  i 
be  deducted.  A  bottomry  loan  upon  freight,  thereft 
ought  never  to  exceed  the  amount  of  the  freight  d 
deducting  the  probable  amount  of  wages,  and  aHi 
charges  incident  on  the  freight  at  the  port  of  destfc 
tion. 

Ship-builders,  and  other  persons  providing  for^ 
necessaries  of  ships  before  the  voyage,  ought  to  ki 
no  lien  upon  the  ship,  but  only  a  personal  claim  Of 
the  owner.  No  sufficient  reason  can  be  assigned 
distmguishing  debts  of  this^nature  from  other  del 
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At  any  rate,  their  claim  ought  never  to  be  preferred 
to  that  of  the  lender  of  the  first  class ;  for,  if  it  were,  * 
the  lender  could  never  know  to  what  extent  he  could 
nfely  advance  money  upon  the  security  of  the  pledge. 
In  England,  as  appears  from  many  decisions,  repairs 
done  before  the  voyage,  &o.  give  no  lien  upon  the 
lUp,  or  preference  to  other  creditors.  The  same  rule 
pravaila  in  Scotland.*^^The  French  Code  ranges  after 
the  claim  of  the  lender  on  bottomry  of  the  first  class, 
aod  before  the  lender  of  the  second  class :  the  claims  of 
the  seller  of  the  ship,  and  of  persons  having  furnished 
materials  and  )abour  for  building  the  ship,  if  she  has 
■ade  no  voyage;  and  also  the  claims  for  materials 
aad  bbour  for  repairs  before  the  voyage,  if  she  has 
Bade  a  voyage.t  So  that  the  rights  of  the  lender  of 
the  first  class  cannot  be  infiinged  upon  by  any  prece- 
dent cdaim««— By  the  Prussian  law,  idso,  bottomry 
bonda  of  the  fiirst  class  are  preferred  to  all  precedent 
fkinanria  and  hypothecations.  t«*-In  the  same  manner 
k  Is  stipulated  by  the  Danish  law,  that  claims  for 
baiUiDg  and  repairing  ships,  &c.  shall  have  no  prero- 
gitiTe  after  the  departure  of  the  vessel.§-*But  the 
Sweifiah  and  some  other  laws  admit  of  a  doubt  in  this 
vespeei.  Still,  I  think,  that  in  those  countries  also  the 
daiai  of  the  lender  would  have  the  preference  which 
it  dearly  ought  to  have. 

When  bottomry  of  the  first  class  is  taken  upon  the 
iUp  only,  with  an  exception  of  the  freight,  and  the 
aarfaiers  have  a  lien  upon  the  ship  for  wages,  if  the 
nivage  of  fireight  is  not  sufficient  to  pay  them,!  it  is 

•  Abbot,  P.  «,  €hap.  3,  §§.  9—15.  f  Art.  191. 

iB.  h  TiU  fOf  yi^  318— 3«5.  §  Art  9. 

I  See,  in  the  8tb  chapter^  the  note  to  the  article :  Whether  an 
iholoBBMBtof  the  ship  transfers  the  freight 


rest. 
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clear  that  the  lender  ought  not  to  lose  in  such  an  ev< 
and  that  he  ought  to  have  a  personal  claim  upon 
owner  for  the  amount  of  wages  so  paid  out  of  the  { 
ceeds  of  the  ship.  It  will,  however,  be  well  to  m 
a  stipulation  to  that  effect  in  the  bottomry  bond.  1 
stipulation  cannot  be  injurious  to  the  owner,  beci 
bottomry  loans  of  the  first  class  upon  the  ship  i^ 
cannot  become  necessary,  except  when  there  i 
separate  insurance  upon  the  freight,  so  that  in '.  8 
a  case,  the  owner  would  recover  the  whole  frei 
without  paying  any  wages. 

lownnce  Some  jurists  have  expressed  a  doubt,  whether 
^d*r^n7  surances  on  bottomry  and  respondentia  interest  oc 
denda  inte-  ^q  \^q  admitted,  because,  as  they  say,  the  risk  alon 
which  the  lender  b  exposed  can  justify  the  marine 
terest  being  so  much  above  the  rate  of  common  ii 
rest.*  But  those  iusurances  can  in  no  case  be  injufi 
to  the  borrower,  they  may,  on  the  contrary,  contril 
to  lower  marine  interest.  Besides,  where  re»insurai 
are  considered  lawful, — and  they  are  so  everywfa 
except  in  this  country, — there  can  be  no  reason 
prohibiting  the  insurance  of  bottomry  or  responde 
interest.  The  fact  is,  that  this  kind  of  insurance  is  c 
sidered  lawful,  and  is  practised  everywhere  :  and 
it  IS  in  this  counti'y,  notwithstanding  the  restrict! 
which  have  been  put  upon  re-insui*ances. 

The  statute  19  Geo.  II.  c.  37-  sec.  5.  says,  that 
lender,  his  agents  or  assigns,  alone  shall  have  a  ri 
to  effect  insurance  on  the  money  so  lent,  and  the  I 
rower  shall  recover  no  more  on  any  insurance  than 
value  of  his  interest  in  the  ship,  or  in  the  goods 

•/or  instance,  Pouget    See  Emcrigon,  I.  chap.  8,  §.  11* 
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board,  exclusive  of  the  money  so  borrowed.  This  rule 
ought  to  be  general,  although  the  statute  speaks  only 
of  ships  bound  to  and  from  the  East  Indies,  for  if  the 
borrower  were  to  insure  the  bottomry  or  respondentia 
interest,  this  would  be  gambling. 

But  in  policies  of  this  kind  the  interest  must  be  pai*- 
ticolarly  expressed  to  be  bottomry  or  respondentia  j  for 
DDder  a  general  insurance  ow  goods  the  party  insured  ^!j°^^^  ^' 
cannot  recover  money  lent  on  bottomry. — Yet,  money  3  Bur.  1394. 
expended  by  the  captain  for  the  use  of  the  ship,  and  ch^ie,  * 
for  which  respondentia  interest  was  charged,  may  be  ^^  ed!^' 
recovered  under  an  insurance  on  goods,  specie,  and  ef- 
fttU,  provided  the  usage  of  the  trade  sanctions  it.   This 
was  decided  in  the  case  of  a  captain  of  an  East  India- 
man,  who  had  so  insured  money  expended  by  him 
daring  the  voyage,  for  the  use  of  the  ship.    A  great 
many  captains  in  the  East  India  service  swore,  tliat 
this  kind  of  interest  was  always  insured  in  this  way. 

It  will  be  always  necessary  to  express  in  the  policy 
of  insurance  the  agreement  made  between  the  lender 
aod  the  borrower,  with  respect  to  general  and  particu- 
lar average,  and  to  the  benefit  of  salvage,  or  to  refer  to 
the  bottomry  bond;  for  otherwise  the  assured  would 
not, under  all  circumstances,  be  sufficiently  protected.-—' 
Thus,  it  has  been  decided  that  an  assured  on  bottomry  Thoimon  ▼. 
cannot  recover  against  the  underwriter,  unless  there  a^'co. 
has  been  an  actual  and  total  destruction  of  the  ship ;  \^}^  ^ 
for  if  it  exist  in  specie  in  the  hands  of  the  owner,  though 
wider  circumstances  that  would  entitle  the  assured  to 
abandon  in  a  common  case,  it  will  prevent  its  being 
an  utter  loss  within  the  meaning  of  a  bottomry  bond. 

In  the  laws  of  other  countries  respecting  insurance 
of  bottomry  interest,  there  is  no  variation,  except  that 
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by  some  it  is  lawfiil  to  insure  principal  and  marine 
interest^  as  at  Hamburgh,*  and  by  others  the  principal 
alone  can  be  insured,  as  in  France  and  Spaiii.f  The 
Prussian  law  permits  the  insurance  of  the  principal 
with  mercantile  interest  and  the  premium  of  insur- 
ance.]: In  Italy  it  is  lawful,  not  only  to  insure  prin- 
cipal and  marine  interest,  but  also  the  honesty  of  Ihe 
borrower.  In  some  places  of  Italy,  money  may  be  lent 
on  respondentia  to  persons  who  are  not  interested  in 
the  ship,  but  those  loans  must  be  made  in  the  form  of 
a  wager.  § 

Inrortnceof  Money  expended  during  the  voyage  for  the  purpoi^s 
pended  dur.  of  repairing  the  ship,  or  for  reclainotulg  the  ship  and 
Kmige.  cargo,  &c.,  is,  as  I  have  shown  in  a  former  part  of  thii 
chapter,  of  the  nature  of  money  lent  on  bottomry  of 
the  first  class ;  ||  and  the  underwriter  upon  such  money 
ought  to  run  the  same  risk  as  a  lender  on  bottomry  of 
the  first  class,  and  no  more.  There  is  no  difference 
between  advancing  and  insuring  money  in  this  manner, 
and  lending  it  on  bottomry,  except  that  in  the  first 
case  the  lender  and  the  underwriter  are  two  different 
persons,  and  in  the  latter  it  is  one  and  the  same  per- 
-  son.  An  insurance  of  such  money,  therefore,  is  per* 
fectly  consonant  with  the  true  principles  of  insurance 
and  the  interests  of  commerce;  and  there  fs  no 
reason  whatever  for  restricting  or  prohibiting  such 
insurances.    Indeed,  they  are  practiced  everywhere, 

•  Hamb.  Ord.  Tit.  9.  Art.  1,  &  3.    Amst.  Ord.  Art.  19. 
t  Ord  de  Louis  XIV.  h.  t.  Art.  16  Ic  17.   Code  de  Commeroey 
Art  347^    Ord .  de  Bilboa^  Cap.  32,  Art.  17. 
t  1980. 
§  Casaregisy  disc.  1,  n.  123  et  134;  disc.  U,  n.  SO,  SI,  S3. 

ti  Stip.  p.  re. 
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lod  are  even  countenanced  by  some  laws.  The  Ordi-» 
nance  of  Hamburgh^  for  instance^  obliges  the  assuredf 
in  the  case  of  a  ransomed  ship,  to  give  immediate 
nodce  to  the  underwriters^  in  order  to  enable  them  to 
insure  the  money  expended  for  that  purpose^  if  they 
think  proper  to  do  so* 

Emerigon  says^  upon  this  subject^  that  the  expenses 
incurred  during  the  voyage  cannot  be  brought  into 
account  to  increase  the  original  value  of  the  ship,  and 
that,  for  this  reason,  it  seems  that  such  expenses  cannot 
be  the  subject  of  a  new  insurance.  '^  Nevertheless/' 
continues  he,  ^^  Falin  says,  that  the  owners  are  at 
fiberty  to  insure  this  increase  of  expenses^  and  I  ad- 
here to  his  opinion.  The  captain  is  at  liberty  to  take 
■oney  on  bottomry  during  the  voyage,  for  the  use  of 
the  ship.  The  lender  has  an  undoubted  right  to  in- 
mre  mch  money,  and  the  owners,  who  have  paid  the 
hills,  which  the  captain  drew  upon  them  for  the  use 
of  the  ship,  have  the  same  right.  They  are  them** 
irives  lenders  on  bottomry  of  the  money  which  they 
procure  for  the  use  of  the  ship^  and  for  this  reason 
they  can  insure  such  money/' 

But  there  is  no  necessity  of  refeiring  to  bottomry 
ioans  in  order  to  explain  the  expediency  Aid  lawful- 
ness of  insurances  on  money  expended  during  the 
voyage.  The  owner  or  his  undei*writer  must  be  at 
liberty  to  insure  the  money  thus  expended^  because  he 
ought  not  to  be  compelled  to  run  a  greater  risk  upon 
the  same  ship  than  he  originally  incurred  upon  it. 

Clear  as  this  is,  yet  some  persons  at  Lloyd's  enter* 
tain  an  idea^  that  money  expended  for  the  us^  of  the 
>hip  is  not  an  insurable  interest,  and  that  policies  of 
Ms  kind  depend^  likere-insurance^  entirely  u|K»i  th^ 
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honour  of  the  underwriter.    This  idea,  if  I  am  not 
mistaken,  is  founded  upon  a  misconstruction  of  the 
following  decision. 
Kuienkimp       The  Danish  ship   Emanuel,  bound  from  Riga  to 
i't.'r*'     Marseilles,  was  captured  by  an  English  privateer  and 
^®^*  condemned.    The  prize  being  afterwards  proved  to 

be  neutral  property,  the  sentence  of  condemnation 
was  reversed,  but  the  expenses,  amounting  to  10311. 
I4s.,  were  ordered  by  the  Admiralty  to  be  a  charge 
upon  the  cargo.  The  ag^nt  of  the  proprietor  of  the 
cargo  paid  those  expenses  and  procured  an  insurance 
upon  goods  on  board  the  Emanuel,  at  and  from  Fal- 
mouth to  Marseilles,  with  this  memorandum  on  the 
policy :  ^'  The  following  insurance  is  declared  to  be 
on  money  expended  for  reclaiming  the  ship  and  cargo, 
valued  at  the  sum  which  shall  be  declared  hereafter. 
The  loss  to  be  paid  in  case  the  ship  does  not  arrive  at 
Marseilles,  and  without  further  proof  of  interest  than 
this  policy ;  warranted  free  from  average  and  without 
benefit  of  salvage." — ^The  ship,  with  the  original  cargo 
on  board,  was,  in  the  prosecution  of  her  voyage  to 
Marseilles,  captured  by  a  Spanish  vessel,  and  con- 
demned; the  goods,  being  of  a  perishable  nature, 
were  ordered  to  be  sold,  and  the  proceeds,  which,  after 
deducting  the  expenses  of  prosecuting  the  appeal  in 
Spain,  amounted  to  no  more  than  thirty-six  dollars, 
were  finally  paid  to  the  owners.  As  soon  as  the  ship 
was  liberated  she  sailed,  after  having  made  the 
necessary  repairs,  for  Bremen,  and  in  that  voyage  was 
lost.  The  cargo  had  been  insured  at  Bremen,  for  the 
original  voyage  from  Biga  to  Marseilles,  and  the 
amount  of  that  insurance  was  paid. — In  an  action  on 
theabove.policy,.the  loss  was  averred  to  be  by  cop- 
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ttre.  On  the  trial  it  was  objecfed,  not  only  that  the 
phdntijfl&  could  not  recover,  as  for  a  loss  by  capture^  but 
also,  that  this  was  not  an  mnarable  interest ;  for  if  the 
underwriters  at  Bremen  were  answerable  for  the  ex- 
penses that  had  been  incurred  in  reclaiming  the  goods, 
the  present  contract  would  amount  to  a  douhle  insurance, 
and  would  consequently  be  void. — The  plaintiffs  were 
nonsuited  upon  these  objections ;  and  upon  a  motion  to 
set  aside  the  nonsuit,  the  court  held  both  objections  to 
be  well  founded.  Lord  Man^ld  said, — *'  the  interest 
on  which  the  plaintiffs  effected  this  policy,  was  money 
laid  out  in  reclaiming  the  cargo.  The  event  insured 
was  the  arrival  of  the  ship  at  Marseilles.  A  loss  ac- 
crued upon  the  cargo.  The  underwriter  is  sued,  and 
the  loss  is  averred  to  be  by  capture.  The  ship  was 
taken  by  the  Spaniards,  but  afterwards  restored,  and 
in  a  condition  to  pursue  her  voyage,  but  was  lost  in 
amdher  voyage. — ^This  is  a  wager  policy,  and  just  the 
same  as  if  the  event  insured  had  been  the  arrival  of 
any  other  ship  at  Marseilles.  The  plaintiffs  were  in- 
terested in  the  cargo  alone,  but  the  event  insured  is  the 
arrival  of  the  shq>,  and  not  of  the  cargo.  In  the  case 
of  a  wager  policy  there  can  be  no  abandonment.  But 
what  alone  is  a  fatal  objection  to  the  plaintiffs'  claim 
is,  diat  they  did  not  attempt  to  pursue  the  voyage  to 
Marmlles,  which  they  might  have  done.  Nor  is  it 
toy  excuse  that  they  could  no  longer  control  her 
destination;  for  in  wager  policies  the  insured  take 
vpon  themselves  to  perform  all  that  the  owners  could 
We  done  in  the  same  situation.'' — Mr.  Justice  Butter 
lud^— ^  the  parties  who  were  interested  in  the  cargo 
f^lone,  insured  the  ship,  with  which  they  had  no  concern. 
The  goods  might  have  arrived  safe,  and  the  ship,  hare 
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been  lost  j  and  then  lliey  would  hare  been  entitled  to 
recover  as  for  a  total  loss ;  though  they  had  sustained  no 
damage.  On  the  other  hand,  if  the  ship  had  arrived^ 
atfd  the  goods  had  been  lost,  they  could  have  recovered 
nothing,  though  they  would  really  have  sustained  a 
damage.  The  policy^  therefore,  is  not  adapted  to  the 
real  truth  of  the  case,  but  is  a  wager  policy^  and  that 
clone  is  decisive  upon  the  ground  of  merits.'' 

The  ground  of  decision  of  the  above  case  is  clearly 
not,  that  money  expended  during  the  voyage  is  not  an 
insurable  interest ;  on  the  contrary  it  may  justly  be  in* 
ferred  from  the  words  of  Mr,  Justice  BuUer,  that  the 
policy  would  have  been  good,  if  it  had  been  adapted 
to  the  real  truth  of  the  case.  It  was  a  wager  policy, 
not  only  in  appearance,  as  containing  the  words  lottA* 
out  further  proof  qf  interest  than  this  policy y  and  withimi 
benefit  of  salvage  ;  *  but  it  was  so  in  fact,  and  was  very 
justly  considered  as  such^  because  the  assured  might 
have  recovered,  in  the  event  of  the  goods  arriving 
safe,  without  having  sustained  a  loss.t-— In  order  to 

*  The  statute  19  G.  II.  c.  37^  enacts,  (§.  1.)  <'  That  no  insurance 
shall  be  made  upon  any  ship  or  ships  belonging  to  his  Majesty,  or 
any  of  hu  mbfectSf  or  any  goods  or  effects  laden  on  board  sudi  shifM, 
interut  or  no  itUewt^  or  without  Jttrther  proof  of  interest  tham  tkt 
.  policy^  or,  by  way  of  gaming  or  wagering,  or  without  benefit  of  udvagt 
to  the  insurer^  and  that  every  such  insurance  shall  be  void.'^ 

t  Manhall  (B.  1.  Ch.  iv.  §.  s,)  finds  it  extraordinary  that  the 
counsel  for  the  plaintiff  in  the  above  case  did  not  avail  them- 
selves of  the  ship  being  a  foreign  thip,  to  show  that  a  policy  with- 
out interest  upon  her  was  not  within  the  stat.  19  G.  II.  c.  37.  But 
it  appears  to  me  that  this  would  have  availed  them  nothing, 
for  the  policy  was  not  declared  to  be  void,  ab  initio,  on  the  grou«l 
of  its  being  a  wager  policy.  On  the  contrary,  it  was  considered  u 
a  lawful  wager  policy,  upon  which  the  plaintiff  was  not  permitted 
to  recover,  because  the  ship  did  not  attempt  to  ^  to  Mart^Utt^ 
^ihiDli  As  Bug^  t»tt  doM. 


wlnpt  the  insurance  to  the  nature  of  the  caae,  the 
BMmorandum  ought  to  have  been  as  follows :  ^  This 
iasarance  is  declared  to  be  on  money  expended  to  re- 
daim  the  ship  and  cargo,  and  is  made  on  account  of 
die  original  underwriters  of  the  cargo,  (which  was  in 
iiet  the  case)  to  prevent  their  being  exposed  to  a 
greater  loss  than  a  total  loss  of  the  sums  originally 
iMored  by  them.  The  underwriters  upon  this  policy, 
tterefore^  are  to  be  free  from  all  average^  and  they 
IriD  have  to  pay  the  sum  insured  by  them,  or  so  much 
of  it  as  will  be  necessary  to  indemnify  the  assured  in  the 
oase  cmly  that  the  underwriters  upon  the  cargo  shall. 
bave  to  pay  a  total  loss/' — ^Had  the  policy  been  efibcted 
in  this  manner,  it  could  not  have  been  misconstrued 
iaio  a  wager  or  a  double  insurance,  and  the  lissured, 
fcesidcs,  would  have  had  the  advantage  of  effecting  it 
it  a  much  lower  premium  than  they  were  obliged  to 
pay  under  the  preposterous  stipulation  which  they 
really  made. 

This  case  is  particularly  calculated  to  show  the  ne- 
cessity of  a  sound  theory,  and  to  exhibit  the  great 
danger  to  which  merchants  expose  themselves,  by 
efEscting  their  policies  through  ignorant  brokers  or 
agents. 

In  the  above  case,  the  court  of  Admiralty  had  ordered 
the  expenses  of  recovering  the  ship  cmd  cargo  to  be  a 
charge  upon  the  cargo.  It  will  not  be  unnecessary  to 
observe  that  such  a  decree  cannot  be  binding  upon 
ptrties  living  under  a  foreign  jurisdiction.  If,  by  the 
kws  of  the  country  to  which  the  ship  and  cargo  be- 
longed, or  by  an  agreement  between  the  ship-owner 
and  the  shippers,  the  money  thus  expended  for  the 
benefit  of  ship  and  cargo,  were  to  be  of  the  nature  of 

i2 


J 
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a  general  average^  the  insurance  of  such  money  ought 
to  be  made  upon  the  ship  and  cargOj  and  not  upon 
the  cargo  alone^  and  the  best  way  would  be  to  separate 
the  several  interests  in  the  manner  proposed  in  a 
former  part  of  this  chapter.* 

.  It  is  not  unusual  for  captains,  raising  money  for  the 
use  of  the  ship  abroad  against  bills  which  they  draw 
upon  their  owners,  to  write  upon  their  bills,  ^*  If  this 
,  be  not  honoured,  the  holder  will  insure  the  amount,  and 
place  the  premium  to  the  drawer's  account.'*  This 
practice  is  by  n6  means  to  be  recommended,  for  the 
Jiolder^  not  knowing  for  what  purpose  the  money  was 
spent,  and  whether  it  was  or  was  not  included  in  the 
insurance  of.  the  ship,  will  not  be  able  to  adapt  the 
policy  to  the  nature  of  the  case,  which  may  thus  be- 
come a  double  or  a  wager  policy,  and  the  owner  nm 
the  risk  of  paying  a  premium  to  no  purpose^f 

•   •  Supra  p.  84. 
t  For  aa  instance  of  this  kind,  see  Tasker  v.  Spott,  6  Taunt.  S35. 
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CHAP.  IV. 


Of  Vahatm. 

Tb AT  a  perfect  indemnity  in  marine  insurances-  Pefintka: 
nnot  be  obtained^  unless  the  sum  insured  be  equal 
fbe  real  interest  of  the  assured^  is  clear  in  itself; 
d'  it  requires  accurate  investigation  to  ascertMu, 
iiiier  all  circumstances^  the  real  interest  or  value  to' 
I  insured.    This  investigation  will  be  the  object  of 
e  present  chapter :  and  as  the  value  of  the  SiAgect 
ke  insured  is  either  left  open  in  the  policy  to  •  be 
eertained  afterwards,  in  which  case  the  pOli<gr  is 
Oed  an  open  policy  ;  or  is  fixed,  so  as  to  obviate  the 
bessity  of  proving  it  after  a  loss,  in  which  case  it  is 
died  a  valued  policy ;  we  shall  have  to  consider  the 
itnre  and  peculiarity  of  open  as  well  as  of  valued 
dicies,  and  the  mode  of  determining  the  vidue  in 
le  former,  agreeably  to  law  and  practice. 
The  idea  of  Value  is  in  itself  uncertain.    Not  to  DifctBc 
lention  the  imaginary  value  which  is  sometimes  Mn^e  mb- 
ttributed  to  a  thing  through  predilection  Of  its  po^  i^* 
•iior — ^the  value  of  articles  of  commerce  is  subject  ta 
iriations,  owing  to  place,  time  and  circumstances ; 
fed  may  at  the  same  place,  but  still  more  at  different 
bees,    be  often  considerably  above  or  b^ow  the 
rime  cost.    Of  goods  which  are  sent  abroad,'  the  cost; 
bough  not  always  the  value,  increases  by  shipping 
xpenses,  interest,  freight  and  charges  at  the  place 
f  delivery. 
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Value  of  With  respect  to  insurance  on  goods,  we  shall  have 
S^of  ^  ^  consider  only  their  value  at  the  place  of  departure, 
their  depir-  ^nd  the  sum  wliich  is  to  be  added  for  charges,  so  as 

tine*  '      '  \ 

to  fix  the  value  on  board,  this  being  the  amount  which 
(agreeably  to  the  generally  adopted  mode  of  indem- 
nity, which  I  have  denominated  the  second,*)  is  to  be 
insured  in  order  to  place  the  proprietor  in  the  same 
wtuatkiA  with  respect  to  tb^  g^o^,  in  wbioh  h^  was 
bofore  the  iidveiture  took  plaoe. 

The  value  gf  goods  at  the  place  of  their  departure^ 
if  tb«  price  for  wbioh  th^y  can  b^  sold  at  that  place, 
Cinniic  Tbia  d^nitioQ  holds  good  for  every  current  eriicle. 
In  finblff  4i^  value,  therefore,  the  current  price,  |ui4 
not  tbe  prime  cost  of  the  artiole  19  to  be  attended  ua 
If  the  former  exceed  the  letter,  the  higher  mim  is  la 
be  iniureds  beoawe  the  proprietor,  bnving  it  in  lu« 
power  to  iell  et  thet  pHee  op  the  ^pot,  would  lom  the 
profit  which  be  ahrendy  bad  In  bis  hends^  if  the  prime 
eoiit  only  were  peid  to  bim  in  case  of  loss,  I^  on  the 
eealrw7,  the  price  of  an  article  b«9  fallen  nftw  it 
wna  bought^  tlie  lower  value  ought  to  be  imnradi 
because  the  proprietor  oennot  lo^e  moret  if  his  goods 
perish,  than  this  reduced  value.  To  say,  that  the  goods 
.  eught  to  be  insured  for  their  prune  oeiBt,  because  the 
pfoprietor  might  keep  them  until  they  bad  agam 
leaehed  that  price,  would  be  fidse  reasoning  i  for  those 
goods  can  no  longer  be  an  ol]|}eQt  of  speculation  at  the 
pbiee  of  departure^  after  they  have  been  shipped  to 
another  place.  If  they  promise  a  higher  price  at  the 
plaoe  of  their  destination,  the  sum  which  they  are 
likely  to  yield  above  the  current  price  and  the  charges, 

*  See  Chap.  I.  p.  is.    The  first  mode  of  insurance  and  of  ip- 
demnity  requires  no  valuation. 
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\n  an  expected  prqfiU  wbteh  the  propiL^tor  ihouid 
mtber  insure  qm  mck.  If  no  advance  is  to  be  expected^ 
it  is  manifest  that,  by  insuring  more  than  the  current 
ndue,  he  would  pay  part  of  the  premium  to  no  pur* 


In  such  cases,  therefore,  the  assured  must  be  at 
liberty  to  make  an  invoice,  according  to  the  current 
price  of  his  goods,  and  either  to  refer  to  it  in  the 
policy,  or  to  value  his  goods  accordingly. 

Goods  which  are  either  of  the  proprietor's  own  Goodt  tint 
Mmuftcture,  or  have  been  brought  from  distant  places  na^ 
fa  the  port  of  shipping,  where  there  is  no  regular  sale  £^^^. 
far  them,  merely  for  the  purpose  of  being  forwarded  pvtun. 
from  Ibence,  must  not  be  valued  according  to  the  price 
%st  which  they  might  be  sold  at  the  place  of  loading, 
111  their  value  at  the  place  from  whence  they  came, 
together  with  the  expenses,  must  be  the  basis  of  the 
value  to  be  insured. 

The  cost  of  an  article  exported  is  necessarily  in*-  Shipping 
by  the  shipping  charges,  and  premium  of  in**  premium. 


sorance.    These  expenses  may  be  looked  upon  as  a  uok«i*OT«i 
part  of  the  prime  cost,  because  they  must  necessarily  ^  f*^  ^. 

the  piiiQC 

be  incurred,  whatever  may  be  die  result  of  th^  ad-  oofu 
fentdre.    Even  the  interest  of  the  capital,  up  to  the  ^ 
probable  termination  of  the   adventure,  should  be 
t^en  into  the  calculation. 
But  not  the  premium  only,  but  the  premium  upon  P^omon 

pre  ninim » 

premiums,  down  to  the  total  extinction  of  the  risk, 
dso  contributo  to  increase  the  amount.  If  goods,  for 
iMtance,  which  with  shipping  charges  cost  1,000{., 
IK  insured  at  20L  per  cent,  the  proprietor  by  insuring 
lyX)OL  is  not  fully  covered :  for  1,200Z.  at  30/.  per  cent, 
cost  24DU  premiums  the  whole  amount^  therefore, 
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would  be  1^2402*5  for  which^  in  case  of  total  loss  he 
would  only  receive  1^200Z.  He  ought,  therefore,  to 
insure  also  those  40/.  and  the  premium  for  them, 
and  so  on  to  the  extinction  of  the  risk. 

The  calculation  of  premium  on  premium  is  ren- 
dered very  easy  by  being  considered  under  the  follow- 
ing view: — ^The  premium  being  contained  in  the 
sum  which  the  underwriter  pays,  the  assured  for  his 
indemnification  receives  only  that  part  of  it  which  ex- 
ceeds the  premium.  Thus  if  the  assured,  after  having 
paid  20/.  for  premium,  receives  100/.,  he  obtains  only 
80/.  for  prime  cost  and  shipping  charges.  In  order, 
therefore,  to  cover  the  premium  fully,  it  will  be  neces- 
sary to  insure  1001.  for  every  1001.  less  the  premium.  Or, 
in  other  words :  to  find  the  sum  to  be  insured,  miulliply 
the  amount,  composed  of  the  cost  and  charges  at  tbe 
place  of  departure,  by  100,  and  divide  the  produce  by 
100  less  the  number  of  per  cents,  of  the  premium. 

To  insure,  for  instance,  5,0001.  with  premium  on 
premium,  at  7  guineas  per  cent,  the  ^calculation  will 
be  thus: 

92ii  :  100  =  5000  :  5396/.  13^. 
The  premium  for  this  latter  sum  at  7  guineas 

percent,  is £396  1,3    0 

which  added  to  the  capital  of     -    -    -    5000    0    0 


gives  the  amount  of  goods  and  premium  £5396  13    0 

Commii.  If  a  commission  is  to  be  paid  to  an  agent  for  effect- 
ing the  insurance,  this  must  also  be  added  to  tbe 
amount ;  aild  as  the  commission  is  charged,  not  on  the 
original  value,  but  on  the  sum  insured,  it  produces  the 
same  effect  as  if  the  premium  were  so  much  higher. 
If  the  premium,  for  instance,  is  10  per  cent,  and  die 
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oommission  for  effecting  the  insarance  i  per  cent.^  it 
will  be  the  same^  with  respect  to  the  sum  to  be  in- 
suredy  as  if  the  premium  were  10|  per  cent.  Under 
this  supposition,  therefore,  if  the  amount  on  hoard  is 
lOOOI.  the  sum  to  be  insured  will  be 

89i  :  100=r  1000  :  III7/.  &.  4d. 

Agun,  if  to  the  original  value  of  -  -  £1000  0  0 
we  add  premium  on  III7I.  6«.  4d.  at 

10  per  cent. Ill  14  8 

Commission  on  the  same  sum  at  i  per  cent.  ^  5  11  8 

the  whole  will  amount  to    -    -    -    -    £1117    6    4 

The  usual  charges  of  recovery,  when  the  insurance  Cl»i«tt  of 
has  been  effected  through  an  agent  who  employed  a  "**^'^" 
broker,  are  i  per  cent,  brokerage,  and  2  per  cent, 
commission. 

Thus,  if  the  amount  to  be  recovered  is  -  £  10,000 
the  brokerage  will  be  i  per  cent 50 

9,950 
the  eommtssion  2  per  cent,  on  the' latter  sum    -     199 

£9,761 

In  order,  therefore,  to  include  the  charges  of  re- 
covery, iJKMK)  of  the  sum  insured  must  be  put  equal  to 
the  value  of  the  goods,  including  all  charges,  interest 
(if  required)  and  premium,  which  gives  the  following 
rule:  from  9751  deduct  the  premium  for  10,000  (i.  e. 
7OO9  if  the  premium  is  7  per  cent.,  1,200  if  it  is 
12  per  cent.  &c.)  and  by  the  rest  divide  the  original 
capital  multiplied  by  10,000. 

To  elucidate  this  rule  by  an  example,  Jet  the 
amount  of  certain  goods,  including  shipping  charges. 
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be  in  ready  money    .-•«.••-£  1^20 
Interest  for  6  months,  (supposing  diis  to  be 
the  time  which  will  probably  elapse  before 
the  loss  can  be  recovered)  at  6  per  cent.      «-    •>     S8 

£17558 
the  premium  14  per  cent,,  and  conmnssion,  &c.  for 
effecting  the  insurance  1  per  eenUj  then  to  find  the 
sum  to  be  insured,  from     -    9,751 

deduct      1,500 

8^ 

by  this  latter  sum  divide  15,580,000  (10,000  times  the 

original  capital)  and  the  quotient  1,888/.  5^.  will  be 

the  sum  sought. 

If  this  sum  is  insured,  the  whole  will  be  covered ; 

for  if  to  the  original  amount  of     *-    *-    £1,558    0    0 

we  add  the  premium  of  14  per  cent,  on  1    <w.^    t^    ^ 
1,888/.  5/     ..-....-/   264    7    1 

Commission,  &c.,  1  per  cent.    .....      18  17    8 

the  assured  will  pay  in  all      -    -    -    £  1,841     4    9 

If  from  the  sum  insured    -    -    -    -     £1,888    5    0 
we  deduct  |  per  cent.      .--...  98  10 

£1,878  16    2 
and  from  this  sum  2  per  cent.     ...        37  1 1    6 

the  net  amount  will  also  be    -    -    -     £  1,841    4  9* 

*  This  is  the  exact  mode  of  calculating ;  but  for  all  practical  pur- 
poses it  will  be  sufficient  to  add  2^  to  the  premium  and  commis- 
sion,  to  subtract  this  from  100,  and  to  divide  the  capital  multiplied 
by  100  by  the  remainder ;  for  supposing  the  charges  of  reotveiy  to 
be  exactly  2|  per  cent.,  the  assured  in  the  above  example  will  receive 
in  every  100  paid  by  the  underwriter,  100  less  15,  and  24,  or  824, 
as  an  indemnity  for  his  capital/  coBsequently  he  must  insure  lod 
for  every  82ft,  and  the  calculation  will  be : 

8Sft  :  100  -  1556  :  }888^.  9|.  8tf. 
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Tba  underwriten  in  England  formerly  deducted  9  Other  de- 
per  cent,  from  all  claims,  and  i  per  cent,  for  ready  ^™* 
money.  Arimilar  custom  prevailed  in  Hamburgh, 
but  was  abolished  many  years  ago.  In  some  oom«^ 
aiercial  places  it  is  still  in  practice :  the  Prussian  law 
(i«  8982)>  for  instance,  allows  the  underwriter  to  de*« 
dnot  2  per  cent.  When  insurances  are  made  at  such 
places,  it  will  only  be  necessary  to  calculate  the  reduc-* 
tion  in  the  same  manner  as  has  been  shown  with 
respect  to  the  charges  of  recovery.  If  the  under«< 
writers  deduct,  for  Instance,  2  per  cent  and  the 
charges  of  recovery  are  the  same  as  above,  then,  from 

the  insured  capital  of £10,000 

the  underwriters  deduct  2  per  cent.     -        -  200 

9,800 
brokerage  ^  per  cent,  on  10,000/.   .-«...         50 

eominissiop  2  per  cent.    ..-•.*.«.        195^ 

£9,555 

dierefore  fsooo  of  the  sum  Insured^  are  to  be  put  equal 
to  the  ori^nal  capital,  including  shipping  charges, 
premium,  &c.  If  capital,  premium,  &c.  are  as  above^ 
the  ealculatidp  will  stand  thus :        •       -        £  9,555 

less 1,500 

£8,055 
8,065  :  15,580,000  =  1934/.  As.  Id. 

When  the  premium  is  high  and  the  adventure  of  long  interMt  on 
dnratioQ,  or  the  premium  is  paid  or  drawn  for  imme-*  ni^* 
&tely,  as  is  sometimes  the  case,  it  will  not  be  super- 
fiuous  to  take  also  the  interest  on  the  premium  into 
the  calculation. 

ToeonpiUe  all  the  different  cases  in  one,  and  to 
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shdw  the  necessity  of  an  exact  calculation,  let  us  sup- 
pose 10,0001.  to  be  vested  in  a  mercantile  adventure, 
the  probable  duration  of  which  is  18  months ;  let  the 
insurance  be  effected  at  a  place  where  the  under- 
writers deduct  2  per  cent,  and  that  premium  be  paid 
immediately;  and  let  the  commission,  brokerage,  &c. 
for  effecting  the  insurance  be  1  per  cent.,  the  charges 
of  recovery  i  per  cent,  and  2  per  cent.,  and  the  an- 
nual interests  5  per  cent. — If  for  capital  and  simple 
premium  12,000/.  be  insured,  the  merchant  will  re- 
cover, in  case  of  a  total  loss    £  12,000 

less  2  per  cent.    -    240 


11,760 
less  2i  per  cent.       294 

£11,466 

But  he  really  laid  out^  the  capital  of 
premium  on  12,000{.  at  20  per  cent, 
commission  at  1  per  cent.      ... 

£10,000    0 

2,400    0 

-      120    0 

0 
0 
0 

interest  for  the  first  year  at  5  per  cent. 

12,520    0 
626    0 

0 
0 

interest  for  the  ensuing  6  months     - 

13,146    0 
-      328  13 

0 
0 

from  which  deducting  the  above 
he  will  lose    ------- 

13,474  13 
11,466    0 

£2,00B  13 

0 
0 

0 

If,  on  the  contrar}',  he  insures    -     £  14,7^  10    2 

he  will  recover  after  a  deduction  of  2  per  ct.  296  14 

14,458  8  10 

and  of  2^  per  cent.    361  9    4 

£  lifiSfi  19    6 
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This  is  a  fiill  indemnification ;  for  he  actually  paid  : 

the  capital --£  10,000  0  0 

I  per  cent,  commission  and  broker- 1        i  >i»t  in  q 

age  on  14,753/.  10*.  2d.    -    -    -  /       ^^'  *"  ^ 

20  per  cent,  premium  on  the  same  sum  2,050  14  0 

13,098  4  8 

interest  for  the  first  year  at  5  per  cent.     654  18  4 


13,753    3  0 
interest  for  the  following  6  months     •     343  16  6 


£  14,096  19  6* 


To  say,  that,  by  insuring  so  larg^e  a  sum,  the  expenses 
will  be  too  much  increased,  would  be  false  reasoning. 
A  speculation  which  cannot  bear  the  whole  premium 
should  not  be  made  at  all.  Interest  and  premium 
are  to  be  paid  as  well  as  the  capital  itself,  and  ought 
for  that  reason  to  be  protected  by  insurance.  A  well* 
informed  merchant,  therefore,  will  add  the  premium  for 
the  same  to  the  price  of  his  merchandise,  even  if  he 
does  not  pay  interest,  in  the  same  manner  as  he  adds 
premium  to  the  capital,  when  be  runs  the  risk  himself. 

As  freight  and  expenses  at  the  port  of  delivery,  are  Sums  to  be 
payable  after  arrival,  the  premium  only  is  to  be  added  f^^  ^^ 
to  their  amount,  in  the  same  manner  as  has  been  c^peoMf. 
shown  with  respect  to  goods  ^f  and  when  deductions, 
charges  of  recovery,  &c.  are  to  be  paid,  the  calcula- 
tion win  be  altered  accordingly.^ 

Profit  expected  is  to  be  insured  without  premium,  por  profit 
because  the  premium  must  be  defrayed  out  of  the  *»^«8?«tt*« 

^  ^  commit- 

profit  itself^  whether  the  goods  arrive  or  be  lost.    If  »». 

*  See  the  note  at  the  end  of  this  chapter. 

t  P^  119.  X  Page  181. 
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1,000/.  profit  be  expected^  and  lOOL  premium  paid  to 
secure  it,  the  profit  is  reduced  to  900/.  This  sum  is 
cleared  if  the  goods  on  their  arrival  yield  a  profit  of 
1,000/.  If  the  premium  were  included  in  the  insur- 
ance, the  assured  would  in  case  of  a  total  loss,  hare  a 
net  profit  of  1,0002.  instead  of  900Z.  and  would  conse- 
quently gain  100/.  by  the  misfortune.  The  same  re- 
mark evidently  applies  to  commission. 

Having  thus  stated  the  rules  by  which  valuations 
are  in  general  to  be  made,  I  shall  now  point  out  the 
different  modifications  of  the  same,  occasioned  by  par- 
ticular circumstances. 
Vaiuttioo         In  valuing  goods  expected  as  returns  firom  remote 

of  coods 

from  re.  Countries,  where  no  regular  course  of  exchange  with 
European  places  exists,  that  sum  is  to  be  looked  upon 
as  prime  cost  of  the  goods,  which  the  proprietor 
would,  after  deducting  all  charges,  have  received,  if 
coin  or  bullion  instead  of  goods  had  been  remitted. 
For  as  those  charges  cannot  be  avoided,  if  the  money 
be  sent  to  Europe,  they  necessarily  enter  into  a  cal- 
culation by  which*  the  value  of  foreign  money  is  to 
be  reduced  to  European.  This  will  more  fully  ap- 
pear by  an  example. 

Magens  says  *  that,  at  the  time  when  he  lived  in  CadiZf 
the  duty,  freight,  and  charges  upon  dollars  firom  Vera 

Cruz  to  Cadiz,  amounted  to  14^  per  cent.,  conse- 
quently ---------    1000  dollars 

less  lA^  per  cent.     -        142 

leave    -----.       868 

which  sum  being  insured  at  6  per  cent.  60^' 

the  net  proceeds  at  Cadiz  will  be      -     806| 

♦I.  p.  41. 


mote  coun- 
tries. 
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The  same  sum  ought  to  be  considered  as  the  prime 
cost  of  goods  bought  at  that  time  at  Vera  Cruz  for 
1000  dollans,  to  which  the  duty^  shippings  charges^  &c^ 
are  to  be  added.  Supposing  these  charges  to  amount 
to  63^  dollars,  and  the  insurance  to  be  effected  at  10 
per  cent,  subject  to  no  deductions,  the  value  to  be  in- 
sured is  9661  dollars.  A  policy  for  this  sum  covers 
exactly  the  prime  cost,  as  the  assured,  in  case  of  a 
total  loss,  will  receive  the  same  sum  which  he  would 
have  received,  if  1000  dollars  had  been  shipped  and 
arrived  safe. — If  larger  proceeds  at  the  port  of  delivery 
are  to  be  expected,  it  will  be  better  to  insure  the  sur- 
plus as  expected  profit,  than  to  add  it  to  the  prime 
cost  of  the  goods. 

When  a  regular  course  of  exchange  exists  between 
the  remote  country  and  Europe,  so  that  remittances 
in  bills  can  be  bad  without  sea  risk,^the  valuation  of 
goods  ought  to  be  made  as  from  one  European  place 
to  another,  and  the  greater  distance  can  have  no  in- 
fluence. Clear  as  this  is,  yet  this  rule  has  frequently 
been  departed  from.  Emerigon  says,*  that  it  was 
usoal  to  value  goods  expected  from  the  French  islands 
at  so  many  French  livres  as  they  cost  livres  of  the 
colonies,  although  the  value  of  the  latter  is  only  two* 
thirds  of  the  former.  This  practice  was  prohibited  by 
the  Declaration  de  1779,  and  also  by  the  Code  de  Com^ 
merce,  art.  dSS^^-^And  Magensf  informs  us,  that  the 
French  colonial  livre  was  frequently  valued  in  London 
St  1  Id. ;  the  consequences  of  which  abuse  were  severely 
felt  in  this  country^  and  were  amongst  the  principal 
reasons  which  induced  Government  to  prohibit  all  in- 
tumnces  upon  French  property  during  the  war. 

•T.l.ch.9,8ect,8.  ^♦T.l,p.45. 
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Of  Valuation. 
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Vaiaadonof      The  amouDt  of  goods  that  have  not  been  bought  for 
go^ .        money,  but  bartered  for  other  goods,  cannot  be  well 
estimated  in  any  other  way  than  by  adding  to  the  ori- 
ginal cost  of  the  goods  given  in  exchange,  the  charges 
incurred  upon  them,  and  the  premium  for  the  voyage 
homeward.    The  French  law  ordains,  that  upon  in- 
surances on  homeward  bound  cargoes  from  countries 
where  commerce  is  carried  on  only  by  barter,   the 
value  of  the  returns  is  to  be  estimated  equal  to  the 
goods,  given  in  exchange,  adding  the  charges  of  trans- 
port.*   It  would,  however,  be  wrong  not  to  allow  the 
premium  for  the  homeward  cargo  to  be  added  to  the 
value,  as  it  must  be  paid  by  the  proprietor  over  and 
above  the  amount  of  the  outward  bound  cargo.    It 
would  be  different  if  the  voyage  out  and  home  were 
insured  in  one  premium :  for  in  that  case  no  addi- 
tional expense  would  be  incurred  on  the  return  cargo. 
An  insurance  for  the  value  of  the  goods  sent  out^ 
would,  however,  afford  no  perfect  indemnity,  if,  by  com- 
merce or  barter  during  the  voyage,  a  profit  had  been 
realized.    The  proprietor,  therefore,  ought  to  be  al- 
lowed to  insure  also  the  increase  of  value  occasioned 
by  profit.    Nor  can  any  doubt  or  diflSculty  exist  on 
this  subject,  provided  the  value  of  the  goods  bought 
or  bartered  can  be  ascertained  in  money.     Valine  a 
French  author  of  great  repute,  says,t "  If  the  proprietor 
of  a  cargo  bound  for  the  coast  of  Guinea,  and  finom 
thence  to  St.  Domingo,  be  informed  early  enough  of 
the  transactions  on  the  coast  of  Guinea,  to  be  able  to 
estimate  the  profit  arisen  from  the  same,  nothing  can 


if  the  cipi« 
talhisin* 
creafedbjT 
barter  or 
profit. 


*  Ord.  de  la  Marine,  Tit.  Ass.  art.  65.     Code  de  Commerce, 
art.  340. 
t  Comment,  sur  TOrd.  Tit.  Ass.  art.  15. 
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prerent  his  insuring  the  augmentation  of  the  first 
Tslue  of  the  cargo  as  a  new  capital  \  because  this  is  a 
profit  actually  realised,  (and  not  depending  upon 
fiUore  events.) 

Chaises  on  the  outward-bound  voyage,  which  are  Cbnxct  on 
iocorred  merely  for  the  purpose  of  the  homeward-  wani-iKittiid 
bound  cargo,  ought  to  be  considered  as  part  of  the  J^JJJ'mT 
prime  cost  of  the  latter.  If  a  ship  is  sent  out  in  ballast,  aecoumof 
td  fetch  goods  from  a  remote  place,  and  it  is  agreed  wnd-bomid 
diat  part  of  the  freight  shall  be  paid  upon  the  ship's  S^ 
amval  at  that  place,  the  proprietor  must  be  allowed  ^^^''^ 
to  add  that  part  of  the  freight  to  the  prime  cost  of  Utur. 


goods,  because  there  is  no  better  way  of  securing 

Aote  expenses.    But  as  the  homeward-bound  cargo 

■ay  possibly  be  of  less  value  than  was  expected, 

in  which  case  it  would  be  over-insured,  if  all  the 

charges,  of  the  outward-bound  voyage  were  added ; 

the  safest  way  will  be  to  insure  for  every  100/.  of  the 

prime  cost  of  the  goods  that  really  are  shipped,  so 

■any  pounds  more,  as  those  charges  are  in  proportion 

Id  the  whole  expected  cargo.    Let  the  charges  be 

10001.  and  the  prime  cost  of  the  expected  cargo 

lO/XWLy  then  10  per  cent,  more  are  to  be  insured  for 

chaiges.    Now,  if  the  homeward-bound  cargo  were, 

ttrongh  some  unlocked  for  circumstance,  to  amount 

only  to  2,5001. ;  that  circumstance  in  itself  would  be  a 

kw  to  the  proprietor,  because  one-fourth  of  the  goods 

ebnld  not  bear  the  expenses  which  were  to  have  been 

borne  by  the  whole,  and  it  would  be  wrong  to  increase 

Uat  loss  by  unnecessary  premiums. — ^In  many  instances 

Biore  fevourable  stipulations  may  be  made,  which  of 

coarse  must  depend  upon  the  nature  of  each  case. 

The  best  way,  under  all  circumstances  of  this  kind, 
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would  undoubtedly  be,  to  value  the  gaode  at  ^^  their 

gross  value  at  the  place  of  delivery/'  * 

Vaiuttion  of      It  happei^s  sofuetimes,  though  nut  often  in  the  usual 

wredlTone  course  of  busiuess,  that  goods  are  insured  in  one 

Pjjj*^^     policy  from  the  pli^ce  of  departure  to  anodier  place, 

^  fim      and  from  tbepce  in  other  ships  to  the  ultimate  place  of 

^tiSTi^   delivery.    The  blockade  of  the  Elbe  frequently  gave 

2^^    rise  to  insurances  of  this  kind,  when  goods  were  sent 

to  Tmnuigf  and  from  thence  to  Hamburgh  in  other 

9hipS|  which  risk  was  insured  in  the  same  policy*    If  in 

auch  cases  the  goods  are  valued  in  the  usual  manner, 

ftt  their  prime  cost,  with  shipping  charges  and  pm* 

mium^  thill  value  will  be  ejfact  only  for  th^  first;  part  of 

the  voyage :  because  the  freight  and  charges,  paydde 

at  the  Qrst  portji  enhance  the  value  of  the  goods  ii|  the 

fiirther  course  of  the  voyage.   1 00  Hogsheads  of  wine^ 

for  instance^  from  Bordeaux  to  7bf»mt^,  which  cost 

10,0Q0  Mks.  Bqq.,  including  shipping  charges  and 

premium,  and  for  which  1000  Mks,  Bco.  freight  and 

enlarges  fu*e  paid  at  Tmrnt^^  will  be  worth  11/M)0 

Mks,  Bco.  on  their  way  from  Towfong  to  Hambmrgh.  If 

they  have  been  valued  for  the  whole  voyage  at  10,000 

Mks*  Bco.|  and  ^  of  them  are  lost  on  their  way  fron 

Toming  to  Hqj^dmrgh,  the  underwriter  will  pay  only 

5/)00  Mks.  Bco;,  though  they  cost  6,500.-^This  case  ii 

of  the  nature  of  a  loss  happening  during  the  transport 

tation  of  goods  from  on  board  the  ship  in  which  they 

arrived  to  their  landing  place. 

To  be  fiilly  protected  in  such  a  case,  it  will  be  ne- 
c^ssary^  either  to  make  two  distinct  valuations,  viz. 
10,000  from  JSorde^tux  to  Tonmng,  and  11,000  ftm 


f 


Tamdng  to  Hamburgh^  or  separately  to  iniiire  freight 
•Dd  charges  payable  at  the  place  of  discbarge.  If  the 
latter  mode  be  adopte^^  both  places  ought  to  be  iianied> 
sad  the  nature  of  the  voyage  clearly  explained^  since  in 
this  case  the  underwriter  on  the  freight  runs  a  greater 
risk  of  a  total  loss,  than  upon  insurances  to  0110  place 
mily,  Ip  the  latter^  a  total  loss  on  the  freight  after  the 
arriyal  of  the  vessel  can  only  happen  by  the  loss  gf 
lighters  in  which  the  goods  were  to  have  been  landedf 

When  there  is  a  stipulation  in  the  policy,  that  part  Vahmioii  of 
of  the  premium  shall  be  returned  if  the  ship  sail  ott  or  Ln  of  t^ 
hrfore  a  certain  day,  or  \f  the  ship  sail  with  cotivoy,  Sfc.  JJ^*^" 
ORii  ontoe.  the  valuation  of  the  goods  must  include  the  tuned  upon 

coitttn  con* 

entire  premium,  as  otherwise  the  assured  would  not  be  tisgendM. 
tally  protected^ — Suppose  the  invoice  amount  of  goodi 
to  be  lyOOOZ.,  the  premium  30{.  per  cent,,  and  VH*  par 
cent,  to  be  returned ;  the  assured  will  not  be  fully  in- 
demnified in  case  of  a  total  loss,  unless  he  insure 
liSMN.— But  then,  if  the  goods  arrive  deteriorated,  the 
premium  must  not  be  returned  on  that  amount  which 
die  anderwriter  pays  on  account  of  the  damage,  be- 
caose  it  is  already  contained  in  that  amount,  and  h^ 
WDold  otherwise  pay  it  twice.  The  goods  in  our  ex- 
tmple  will  cost  upon  their  safe  arrival : — 

Prime  cost     -----     ^1,000 
Premium  ------    _   250 

1,250 
le»  10/.  per  cent,  returned  ^         125 

« 1,125 


If  ttiey  arrive  deteriorated  60  per  cent,  the  assured 
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wiU  r6edve  from  the  underwriter, 

on  12601. 60  per  cent.      -    -    -    -    -    -     £626    0 

returned  premium  on  6261. 10/.  per  cent.  -        ^  10 

687  10 

to  which  half  the  amount  of  the  1 126/.  1  y^  jq 
:  being  added       -    -    -    -    -    -    -    -J 

£1,250   0 

the  situation  of  the  assured  will  be  as  it  would  have 
been  in  the  case  of  a  safe  arrival. — ^If,  on  thcj  contrary, 
the  underwriter  did  pay, 

on  account  of  the  damage  -  -  -  -  -  ^625  0 
and  10  percent,  on  the  whole  of  12501.     -       125    0 

750    0 
to  which  are  to  be  added  as  above  -    -    -       562  10 

the  assured  would  receive  in  all  -  -  -  *  £  1,312  10 
and  thus  gain  62/.  10^.  by  the  accident.* 

*  In  the  case  of  Simond  v.  BoydtU  (Doug.  255.),  where  sugait 
were  insured,  yaliied  at  20/.  per  hogshead,  at  18  guineas  per  cent. 
Id  return  8/.  per  cent,  if  the  ship  Muled  with  cx>nvoy  and  arrifed, 
and  the  sugars  arrived  considerably  damaged,  the  Court  of  King^. 
Bench  determined  that  8/.  per  cent,  should  be  returned  upoa 
the  whole  value  in  the  policy.  Lord  Mansfield  observed,  that  the 
word  **  arrival  relates  only  to  the  ship,  which  is  certainly  comet 
But  his  Lordship  did  not  notice  that  the  condition  of  returning  liie 
stipulated  part  of  the  premium  was  satisfijod,  at  to  the  damag§dparif 
by  the  underwriters  paying  the  percentage  of  the  deterioration  upon 
the  value  in  the  policy,  and  that  consequently  it  remained  only  to  be 
fulfilled  as  to  the  difference  between  the  value  in  the  policy  wad  tht 
deterioration. — ^This  decision,  being  founded  merely  upon  an  aridi- 
metical  nustake,  ought  not,  I  think,  to  operate  against  die  bettar 
'  mode  of  calculating. 

In  a  later  case  (Langhom  v.  Alnutt,  Marshall,  676, 3d  ed.),  where 
the  words  ^'  and  arrivei'*  were  not  contained  in  the  policy,  and  the 
assured  claimed,  besides  a  total  loss,  which  he  proved,  a  return  of 
premium  for  sailing  with  convoy,  the  jury  refused  to  give  it,  on  the 
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Ai  to  the  valuation  of  ships  and  freight,  it  has  been  Cn  tiit  vi- 
Aown  in  the  second  chapter^  that  those  two  subjects  ^|^^^ 
ire  so  nearly  connected  as  to  render  the  insurance  of  fr«f^ 
the  one  dependent  upon  that  of  the  other,  so  that 
other  the  ship,  including  charges  of  outfit,  and  the 
net  freight,  should  be  insured;  or  the  ship  without 
diDse  charges,  and  the  gross  freight ;  or,  which  is  still 
preferable,  the  ship  and  freight  together  in  one  policy. 
And  as  the  proper  mode  of  calculating  for  either  case 
Ins  been  fiilly  explained  there,  a  few  remarks  only  re- 
fuire  to  be  added  in  this  place. 

It  has  been  held  by  the  English  courts  of  law^  that 
fkt  value  of  a  ship  shall  be  considered,  as  to  the  under^ 
writer,  as  remaining  the  same  during  the  whole  voyage, 
attwithstanding  the  wear  and  tear,  and  the  consump- 
lioQ  of  provisions.*  So  that  the  same  amount  is  to  be 
paid,  mHbether  the  ship  be  totally  lost  at  the  beginning 
of  the  voyage,  when  there  was  no  wear  and  tear,  and 
little  or  no  provisions  were  used ;  or  at  the  end  of  a 
king  voyage^  when  the  ship,  by  the  wear  and  tear,  is 
reduced  in  value,  and  the  whole  of  the  provi- 
are  consumed.  This  evidently  shows,  that  in 
tUi  country  the  ship  ought  not  to  be  valued  for  more 
Aan  what  it  is  supposed  she  will  be  worth  at  the  ter^ 
of  the  voyage ;  and  that  provisions,  although 


inoad  that  die  assured  had  a  right  in  the  valuation  of  his  interest, 
if  a  valoed  poficyt  or  otherwise,  in  estimating  the  amount  of  his  loss, 
toidd  tbe  whole  amount  of  the  premium  to  his  invoice,  and  to  re. 
cover  it  io  the  amount  of  the  total  loss.  It  is  evident  that  the  same 
iCMoning  applies  when  the  words  *'  and  arrives*'  are  contained  in 
tbestipubtioo. 

The  practice  at  Lloyd's  is,  to  return  the  premium  upon  the  diffinr* 
caoe  between  the  value  in  the  policy,  and  the  claim  for  a  partial 
kss  or  a  particular  average. 

*  8Um  V.  FeUoHf  %  East,  109,  imd  13  Sa8t,dS8. 
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.  ^  Und«rwriMr  it  lilible  fot  then)|  ibould  noC  be  oom- 
prised  in  the  Yaluatton ;  becftuse  olhen^isey  if  tbb 
f  roM  Artigbt  ift  insured,  there  can  be  no  uniforiDiijrf 
aiul  the  owner  will  not^  tinder  ell  eil'oiimstancee,  M 
pliced  in  the  tnnle  situation.  It  is  true^  thiu  the  undM« 
writer  beidf  liablci  by  law,  for  the  loss  of  ph>¥idott% 
he  would  run  that  risk  without  a  remuneraUoni  if  the 
value  of  the  proVbions  were  not  eomprised  in  the 
valuation  of  the  ship.  This  inoonvenienc^  whidi  M^ 
dently  arises  from  the  adopted  method  of  insuring 
ships  not  being  adapted  to  the  nature  Of  the  munao* 
tioD,  Can  be  reme^d  Only  by  raising  the  premium  on 
the  ship  in  suoh  proportion,  as  (0  give  ati  equivalent  fo 
the  risk  upon  provisions  for  wbidh  no  direct  premium 
is  paid«  Thus  justice  will  be  done  tO  both  partiee,  and 
the  owner  will  receife,  under  all  curcumstancesi  m 
nearly  as  this  can  be  obtained  by  a  separate  Insoraaee 
of  the .  ship  and  of  the  gross  freight,  a  frill  Indemuiff 
and  no  more. 

It  has  been  observed  above^*  that  in  the  insu- 
rance of  the  ship  and  of  the  gross  freight  no  pt^mlun 
is  to  be  included  |  but  that^  when  the  net  freight  Is  ln« 
sured,  the  premiums  ought  to  be  eompiised  in  flie  in< 
suranqe  of  the  ship.  In  the  former  case  the  pretnimn, 
being  a  necessary  and  constituent  part  of  the  ootfll^  is 
comprised  in  the  gross  freight,  out  of  which  it  must 
be  paid,  whether  the  consignee  of  the  goods,  or  the 
underwriter  pay  that  freight.-->But,  hi  the  second 
case  the  premium  is  deducted  with  the  other  charges 
from  the  freight,  and  the  remainder  only  insured  as  net 
freight.    Ckmsequently,  if  the  whole  ik  the  premiums 
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nferi  not  comprised  in  the  instiraiic^  of  the  ship^  the 
(Hmer  ivould  have  ik>  oompeiiBation  in  the  event  of  A 
loMw — But  the  net  freight  is  to  be  insured  without  the 
pnenmun^  for  the  same  reasons  for  which  the  premium 
must  not  be  included  in  the  insurance  of  expected 
pro&t.*  The  premium  for  the  net  freight,  which  is 
jAid  in  order  to  secure  the  profit  of  the  voyage,  neces^ 
sarify  diminishes  that  profit.  If  it  were  included,  the 
owner  would  gain  its  amount  in  the  case  of  a  total  loss. 

It  will  be  almost  superfluous  to  add,  that  if  the  sums 
recovered  are  subject  to  deductions  for  charges  of  re- 
covery, &c.,  the  sums  insured  for  the  ship,  and  for 
gloes  or  net  freight,  are  to  be  increased  accordingly. 
— fiut  the  commission  for  ejecting  the  insurance 
fluist  always  be  considered  as  a  part  of  the  premium, 
and  tnust  not  be  included  In  the  insurance  when  the 
pftmium  is  not  to  be  included.  For  instance :  in  the 
enmple,  p.  49,  the  dafe  arrival  of  the  ship  is  worth  to 

the  owner ^2,44j^    0 

Supposing  the  premium  to  be  3!.  per  cent., 

commiBsion  for  ejecting  the  insurance 

IL  per  cent.,  charges  of  recovery  in  case 

of  Idas  2}  per  cent.)  then,  if  he  insures 

i^on  ship  and  freight  jointly  2,508/.  15^. 

he  will  have  to  pay  on  this  sum  41.  per 

cent. -       100    7 


't     ii 


» that aftor  a safo  arrival  there  will  remida  ^2,346  13 
h  the  ease  of  a  safo  arrival  be  will  re-" 

tofer -    -    .    -    -«a,6Q8  \6 

Ltts  SI  per  oenU     <>    *    -         62  Ii 

Carried  forward    -    -    £2,446    0 
«  Above,  p.  tu. 
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Brought  forward    -    -    £  2,446  '  0 
Of  which  deducting  as  above    -    -    .    .         100    7 

the  net  amount  will  be  the  same  as  in  the 
case  of  a  safe  arrival  .----.  £2,345  13 
The  value  of  the  ship,  with  her  outfit,  being  con- 
sidered in  this  country  as  remaining  the  same  during 
the  whole  voyage,  it  follows,  that  a  joint  insurance  on 
ship  and  freight  in  one  policy  is  to  be  considered  as  a 
combined  insurance  on  ship  and  net  freight.  The  va- 
lue to  be  insured  is  the  sum  which  the  safe  arrival  will 
be  worth  to  the  owner.* 

In  Hamburgh,  provisions,  whather  spoiled  or  totally 
lost,  are  not  paid  by  the  underwriters,  because  it  b 
usual  at  that  place  to  insure  the  gross  freights*    Who- 
ever intends  to  insure  a  ship  with  all  charges  and  pro- 
visions, must,  therefore,  expressly  stipulate  for  it  in  the 
policy,  although  in  the  printed  policy  those  articles 
are  mentioned  as  being  covered  by  the^  insurance  on 
the  ship. 
iiMuiiiice        Money  expended  during  the  voyage  for  repairing 
gpj^^^re.  the  ship,  &c.,t  is  to  be  insured  with  the  premiums,  and 
Mb^Mom-   ^*^**  charges  for  effecting  the  policy  (if  incurred), and 
ly  uMi  re-    charges  of  recovery ;  for  the  premiums,  &c.,  constitute 
a  part  of  the  charges  of  the  repair,  which,  after  the 
ship's  safe  arrival,  are  to  be  borne  by  the  party  concern- 
ed, and  in  case  of  her  total  loss  to  be  paid  by  the  under- 
writer.   The  lender  on  bottomry  or  respondentia,  on 
the -contrary,  ought  to  insure  only  the  amount  of  the 
bond,  without  the  insurance  premium ;  for,  did  he  in- 
clude it,  the  loss  of  the  ship  would  be  more  profitable 
to  him  than  her  safe  arrivaL 

*  Above,  p«  49.  f  See  p.  110. 
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The  neciessary  rules  for  calculating  the  ainount  of 
tbe  real  interest  of  the  assured  having  been  stated^'  ^^^^ 
I  shall  now  proceed  to  point  out  the  modes  of  ex«*>  nit^dpo- 
pressing  the  value  in  tbe  policy,  or  tbe  difference  be- 
tween open  and  valued  policies,  and  the  effect  of  va- 
luation* 

When  goods  are  insured  without  a  valuation  being  Hmr  Ui« 
made  in  the  policy,  the  invoice  price  forms  the  basis  ^^odi,ia^ 
ht  calculating  tbe  interest  of  the  assured,  to  which,  iu'^^'^J^ 
almost  every  country,  shipping  charges  and  premium  ciM^nto 
are  added.    But  no  regard  is  had  to  any  of  the  adven-  miiMd. 
.titknia  circumstances  before  mentioned,  which  may 
have  increased  or  decreased  the  value  of  the  article ; 
nor  is  interest  of  the  capital  admitted  into,  the  calcula- 
tioiu    This  cannot  be  otherwise ;  for  if  the  assured, 
after  a  loss,  were  admitted  to  prove,  for  instance,  that 
bis  goods  did  cost  him,  besides  the  invoice  price,  5001. 
by  ezpooses  of  a  voyage  to  the  port  of  loading,  incur- 
red on  account  of  the  return-cargo,  the  underwriter 
woold  be  exposed  to  fraud,  as  it  would  depend  entire- 
ly on  the  assured  either  to  communicate  that  circum- 
stance or  to  conceal  it. 

By  the  law  and  practice  of  England,  ^^  the  invoice 
priee  at  the  place  of  shipping,  including  premiums  of 
insnranice  and  commissions  (if  incurred,)  is  for  all  pur- 
poses, of  either  total  or  average  loss,  the  usual  stan- 
dsrd  of  calculation  resorted  to  for  the  purpose  of  as- 
eertainlng  the  value  in  the  case  of  an  open  policy."  * 

*  Ter  Lbrd  EUenborougky  in  Utker  v.  Nobk,  East.  xii.  646.— That ' 
the  atsored  may  comprise  in  the  insurance^  oat  only  the  simple 
pcemhim^  but  the  whole  premium  paid,  (premiums  of  premium,) 
this  was  decided  so  early. as  the  year  1747,  m  a  case  before  Lord 
Chief  Juatioe  Lee.-*SeePark,  7  th  ed-^p.  166. 
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Aecordiiig  ft>  tlie  14th  article  of  the  91tl  Tit«  of  Oie 
Ordiaanoe  of  Hambargbi  the  value  of  merohandfatt  im 
siired  In  open  polities,  shall  be  reclconed  at  the  iiiVoice 
prleoi  adding  the  expenses  incurred  in  shipping,  and 
the  prtttifainii  with  premiums  on  premiumr-^The 
same  principle  has  been  adopted  in  Holland.  If 
goodsi  the  value  of  which  cannot  be  ascertained  by 
aa  Invoicci  have  been  insured  at  Amsterdam^  without 
valuation,  the  matter  is  left  to  the  decision  of  Com- 
miSBionefB** 

The  64th  article  of  the  Or^mxvante  de  JLom 
XIV,  and  the  a39th  of  the  Code  de  Commerce  &amt%, 
that  the  value  of  goods  insured  In  opta  policies  be 
ascertained  by  the  commercial  books,  or  by  the  un- 
voice, and,  in  the  absence  of  both,  by  an  estimate,  ao^- 
hording  to  the  current  price  at  the  time  and  place  of 
shipping,  and  that  the  shipping  chat-ges  and  duties  ait 
to  be  Included* 

<^  The  assured,"  Bmerigon  soys,  "^  whose  goods  have 
risen  rince  be  bought  them,  is  at  liberty  to  make  a 
new  Invoice  aoeordlng  to  the  current  price*  He  will 
not  be  obliged  to  produce  his  books  or  invoice,  be- 
cause it  is  lawful  to  insure  an  acquired  profit*  If  the 
underwriters  are  not  satbfied  with  the  intoice  lakl 
before  them,  no  other  choice  is  left  them  than  lo  have 
the  goods  estimated  anew  by  competent  persons^  re« 
ferHng  to  the  fime  and  place  of  loading.  The  chaiges 
of  the  new  estimate  fidl  upon  the  assured,  who,  unless 
he  had  the  precaution  to  value  his  goods,  is  obliged  to 
.  produce  his  books  or  invoice,  and  by  reusing  to  sub- 
mit to  this,  renders  a  new  estimate  necessary,  wlthotit 
which  he  would  not  be  able  to  carry  on  his  laW^siiit.''  f 

*  Ord. of  Amst  f.  is.  f  I.  Oiip.  9ifh$U4h 


Thai  an  intoio^  made  out  by  the  anured  accotding 
to  Ilia  price  of  hit  goodi  at  the  time  of  their  8hi[^piiig| 
be  admitted^  is  very  juit^  provided  he  referred  to  it  at 
tfie  time  of  making  the  oontraet.  Bu^  should  he  be 
aUaired  to  make  this  invoice  the  standard  of  his  caku* 
btioo,  without  being  obliged  to  prove  that  the  real 
cost  cannot  be  ascertained,  and  that  the  same  invoioo 
woukly  imder  all  circumstances,  have  seryed  as  the 
basii  of  his  claims  the  underwriter  would  be  exposed 
to  ba  giwslj  deceived*  An  assured^  whose  goods 
Were  bought  for  IfiOOl^  and  at  the  time  of  shipping 
are  worth  1,5002.,  might  thus  insure  l^SOO/. ;  and  in 
ette  of  loss  refer  to  the  market  price,  to  be  entitled  to 
a  fidl  indemnification^  but  in  case  of  a  safe  arrival,  he 
aright  produce  the  original  invoice,  or  his  books^  and 
claim  a  return  of  premium  on  600/. 

According  to  Emerigod's  opinioui*  the  premium  is 
not  tacitly  undentood  to  be  a  part  of  the  invoice 
amount,  and  therefore,  would  not  be  added  to  the  cal** 
coiation  of  the  value  of  goods  insured  in  open  policies. 
His  opinion  is  founded  upon  the  20ih  article  of  the 
(kdonmanee  (corresponding  with  the  S42d  of  the  Cbde 
di  Cbmma-M)  enacting  *<  that  the  assured  is  at  ItberHf 
to  ioiurB  the  premium }"  so  that  the  Insurance  of  the 
pTMiiiun  is  not  implied,  but  is  permitted  when  ex«- 
preseed.r— »Manj  persons  in  France,  however,  are  of  a 
contrary  opinion,  because  it  is  natural  to  add  to  the 
priina  cost  of  a  shipment,  those  expenses  which  are 
iacarred  merely  on  account  of  that  shipment. 

Id  Italy  also,  the  value  of  goods  in  open  policies  is 
calculated^  in  case  of  total  loss,  according  to  the  prime 
cost  or  current  price  at  the  time  and  place  of  loading, 

«l.Cbs|>.9|8set.e. 
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Bat  in  case  of  partial  loss,  a  distinction  is  made  as  to 
the  place  where  the  misfortune  happened*  If  the  loss 
occurred  before  half  the  voyage  was  performed,  the 
price  at  the  place  of  shipping  is  considered  as  the 
value  of  the  goods ;  if  after  that  period,  the  price  of 
the  goods  at  the  port  of  delivery  is  the  standard  of  the 
claim  of  the  assured.* 

.  By  the  practice  of  the  Italian  courts  of  judicature^ 
the  prime  cost  and  shipping  charges  only  are  consi- 
dered as  forming  the  value  in  open  policies ;  premiums, 
commissions,  &c.  are  not  admitted,  unless  particularly 
specified.t 

If  it  be  the  intention  of  the  assured  to  include  in< 
the  insurance  any  of  those  items,  which  are  not,  either 
by  law  or  custom,  tacitly  included  in  an  open  policy, 
such  as  commission  for  effecting  the  insurance  and 
charges  of  recovery,  it  will  be  highly  advisable  to 
mention  this  in  the  policy,  to  prevent  trouble  and  liti- 
.  gation.  ^ 
Shoit  inte-  When  a  return  of  premium  is  demanded  on  account 
of  short  interest,  the  interest  of  the  assured  In  the 
goods  shipped  must  be  calculated  in  the  same  manner 
as,  according  to  the  usage  of  the  place  of  the  contract j 
it  would  be  in  the  event  of  a  loss.  In  England,  there- 
fore, premiums  and  commission  [if  incurred]  must  be 
included,  and  the  premium  for  the  surplus  returned. 

inttrMrin  It  is  very  unusual  to  insure  ships  in  open  policies, 
mtd^n  and  many  foreign  ordinances  establish  it  as  a  rule,  that 
^  F^*     the  value  shall  be  expressed  in  the  policy.    Indeed  it 


•  Baldass.  T.  1.  P.  iv.  Tit.  2 ;  T.  iv.  p.  356.   Deci*  v.  j  Jsonen. 
•  8tatut..L.  iv.  cap.  17. 

t  Biad.  T.  11.  P.  vi.  Tit.  1.  §.80. ,- 


would  be  a  matter  of  great  difficulty  to  ascertain  after 
the  lo6s  of.  a  ship,  how  much  she  was  worth  at  the 
eommeocement  of  the  voyage,  unless  she  had  been 
quite  new,  or  publicly  sold.  If  such  a  circumstance, 
however,  should  occur^  the  only  way  would  be  to 
ascertain^  as  well  as  it  could  be  done,  by  witnesses  and 
competent  appraisers,  the  value  which  the  vessel  had 
before  the  voyage,  conformably  to  the  principles  laid 
down  in  the  second  chapter. 

When  freight  is  insured  in  open  policies,  it  should  Of  frei^bt. 
be  expressed  whether  gross  or  net  freight  is  to  be 
imderstood,  unless  the  practice  be  so  decisive  in  this 
respect  that  no  difference  of  opinion  is  to  be  feared. 
In  England^  the  amount  of  the  gross  freight  of  the 
goods  on  board  would  be  considered  as  the  interest  of 
the  assured.* 

From'  what  has  been  said,  it  is  clear  that  a  valua-  Valued 
tion  in  the  policy  is  particularly  useful,  when  the  ^  ****' 
value  of  the  subject  insured  cannot  easily  be  ascer- 
tained in  the  usual  way ;  as  when  either  the  produce 
of  a  plantation,  or  manufaclure,  or  goods  that  were 
sent  from  distant  places  to  the  port  of  loading,  or  the 
price  of  which  has  materially  altered  since  they  were 
bought^  &c.  are  to  be  insured ; — and  that  it  is  not 

*  In  ForBei  v.  Atpinallf  (see  below,  p.  143,)  Lord  ElUnBotovgk  ' 
said,  that  in  an  open  policy  on  freight,  the  sum  parable  to  the  si^ip- 
owner  for  freight,  together  with  the  premiums  of  insurance,  and 
oommission  thereupon,  is  the  extent  to  which  the  underwriters  are 
diargeable.  But  it  was  certainly  not  his  Lordship's  intention 
Iher^  to  8ancti<m  a  mode  of  calculation,  which  would  give  to  the 
owner  more  than  an  indemnity :  for  he  afterwards  expressly  declares 
that  the  policy  ought  to  he  confined  to  a  contract,  as  nearly  as  may 
U,  oiindemnity,  against  what  may  be  lost  in  regard  of  freight  by 
the  perils  insured  against. 
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ward  voyage,  the  assured  could  have  no  .claim,  had 
this  been  an  open  policy,  but  to  the  extent  of  actual 
freight  on  the  55  bales  of  cottOD,  which  were  shipped  for 
this  country,  and  of  the  premiums  and  commission  there- 
on. And,  indeed,  that  point  has  been  settled  against  this 
very  plaintiff  in  an  action  on  an  open  policy  on  this 
very  risk,  in  Forbes  and  Another  v.  CwAe.  The  ques- 
tion then  is,  whether  it  makes  any  essential  difference, 
that  this  is  the  case  of  a  valued  policy  ?  And  we  are  i^i 
opinion,  upon  full  consideration,  that  it  does  not.  The 
object  of  valuation  in  a  policy  is  to  fix  by  agreement 
between  the  parties  an  estimate  upon  the  subject  insured^ 
and  to  supersede  the  necessity  of  proving  the  actual 
value,  by  specifying  a  certain  sum  as  the  amount  of 
that  value.  In  fixing  that  sum,  if  the  assured  keep 
fiiirly  within  the  principle  of  insurances,  which  is 
merely  to  obtain  an  indemnity,  he  will  never  go  be- 
yond the  first  cost,  in  the, case  of  the  goods ;  adding 
thereto  only  the  premium  and  commission,  and,  if  he 
think  fit,  the  probable  profit ;  and  in  case  of  freight, 
he  will  not  go  beyond  the  amount  of  what  the  ship 
would  earn,  with  the  premiums  and  commission 
thereupon.  The  valuation,  however,  in  the  casei^ 
goods,  looks  to  alt  the  goods  intended  to  be  loaded; 
and  in  the  case  of  freight,  it  looks  to  freight  tq)on  aU 
the  goods  the  ship  is  intended  to  carry  upon  the  voyage 
insured :  and  if  by  the  perils  insured  against  in  a  valued 
policy.on  goods,  par^  only  of  the  goods  intended  to  be 
€x>vered  be  lost,  the  valuation  must  be  opened,  and 
the  assured  can  only  recover  in  respect  of  that  part : 
and  so,  if  by  the  perils  insured  against  the  fireight^,  ot 
part  only  of  the  goods  to  be  carried  be  lost,  the  assured 
can  only  recover  in  respect  of  tliat  lo6s^  jaccoixiUng .  to 
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the  proportion  which  that  part  bears  to  the  whole  sum 
at  which  the  entire  freight  was  estimated  in  the  valua- 
adon.  I^  for  instance^  the  insurance  be  generally  upon 
goodsy  and  the  goods  intended  to  be  protected  be  600 
hogsheads  of  sugar,  and  a  valuation  be  made  accordingly^ 
hot  the  ship  by  accident  takes  on  board  100  only,  and 
saik,  and  is  afterwards  lost  by'one  of  the  perils  insured 
against  with  those  100  on  board  ;  can  it  be  contended 
diat  the  assured  shall  recover  to  the  full  amount  of  the 
valuation,  that  is  for  the  whole  500,  when  he  has  lost 
only   100  ?     So  in  the  case  of  freight ;.  if  the  ship 
would  carry  500  tons,  and,  in  fixing  the  valuation, 
the  assured  calculate  his  freight  upon  500  tons,  but 
iHien  he  reaches  the  loading  port  he  can  get  10  tons* 
only  upon  freight,  and  sails  upon  the  voyage  insured 
with  those  10  tons  only ;  is  it  to  be  allowed,  that  if 
the  ship  be  lost  by  any  of  the  perils  insured  agsunst, 
and  he  thereby  lose  freight  upon  10  tons,  that  he  shall 
be  entitled  to  the  valuation  which  includes  the  freight 
upon  500  tons  ?    The  proposition  is  monstrous :  in- 
stead of  confining  the  policy,  as  it  ought  to  be  confined, 
to  a  contract  as  nearly  as  may  be  of  indemnity,  against 
what  may  be  lost  in  respect  of  freight  by  the  perils 
insured  against,  it  converts  it  into  a  contract  of  indem- 
nity against  a  difierent  class  of  accidents,  which  may 
operate  to  prevent  the  assured  from  being  able  to  pro- 
care  a  full  cargo  upon  freight,  and  may  make  it  the 
interest  of  the  assured,  which  it  never  ought  to  be, 
that  a  loss  should  happen.    The  Court,  therefore,  will 
look  for  very  strong  authorities  before  they  yield  to 
sodi  a  proposition.    It  was  pressed,  upon  the  argu- 
ment, thiit  in  the  case  of  a  valued  policy,  if  any  interest 
be  proved  to  be  on  boards  and  there  be  no  fraud^  a 
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total  loss  will  entitle  the  assured  to  recover  the  sum 
specified  in  the  valuation.  And  to  that  position  we 
accede^  with  this  limitation,  that  is,  provided  there  is 
a  total  loss,  by  any  of  the  peiils  insured  against,  of  the 
WHOJ^B  subject  matter  of  insurance  to  which  the  valuation 
applied  ;  viz.  of  all  the  intended  cargo  of  goods,  where 
the  insurance  was  on  goods ;  and  of  all  the  intended 
freight,  where  the  insurance  was  upon  freight.  But 
if  it  be  meant  to  carry  that  position  to  this  extent,  that 
the  underwriter  is  not  at  liberty  to  inquire  what  was 
intended  to  have  been  included  in  the  valuation ;  or, 
when  he  has  ascertained  that  point,  that  he  cannot 
reduce  the  sum  below  the  valuation,  by  proving  that 
a  part  only  of  what  was  included  in  the  valuation  has 
been,  lost  by  a  peril  insured  against,  we  deny  the 
position  when  so  extended.'' 

From. these  principles,  as  laid  down  by  Lord  EUen^ 
borough,  it  follows  without  contradiction,  that  when, 
of  certain  articles  comprised  in  a  valuation,  part  are 
safety  landed  before  the  ship  is  lost,  the  valuation  must 
be  opened,  and  the  claim  of  the  assured  be  reduced  in 
the  proportion  which  the  articles  actually  lost  bore  to 
the  valuation  of  the  whole  at  the  commencement  of 
the  risk.  This  observation  would  hardly  appear  ne- 
cessary, but  for  the  following  very  singular  case,  which 
was  decided  a  considerable  time  before  that  of  Forbes 
V.  jhpinalL 
Shiw  V.  A  ship,  and  goods  on  board,  valued  at  6,600/.,  were 

2  Eaw,*  109.  *osured  to  Africa  and  the  fFest-  Indies.  Part  of  the 
goods  were  employed  in  the  purchase  and  sustenance 
of  a  cargo  of  slaves.  The  ship,  after  landing  the  slaves 
at  the  port  of  destination,  but  before  the  risk  ^nded, 
was  so  much  injured,  that  she  was  condemned :and  soU 
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fi>r  388/*  It  appeared  that  the  slaves  had  been  sold  to 
a  profit,  and  that  the  captain  had  orders  to  sell  the  ship 
in  the  West  Indies,  provided  he  could  get  1200/.,  or 
even  lOOOI.  for  her.  The  assured  having  abandoned 
the  ship,  brought  an  action  on  the  policy,  and  obtained 
a  verdict  for  the  full  amount  of  the  sum  insured.  The 
defendant  moved  for  a  new  trial,  upon  the  ground  that 
the  subject  matter  of  the  insurance  was,  at  the  time  of 
the  loss,  so  much  reduced  from  the  original  valuation, 
that  this  ought  not  now  to  conclude  the  underwriters ; 
that  not  only  the  real  worth  of  the  ship,  by  the 
owner's  own  admission,  was  so  much  less  than  the 
stipulated  value,  but  that  the  stores,  included  in  the 
insurance  to  the  amount  of  30001.,  were  profitably  ex- 
pended in  the  purchase  and  sustenance  of  the  slaves, 
all  of  whom  had  been  brought  to  an  advantageous 
market ;  and  therefore,  the  subject  matter  of  the  in- 
surance, as  to  so  much,  was  not  lost  to  the  assured, 
but  arrived  at  the  place  of  destination ;  and  so  far, 
therefore,  was  the  plaintiff  from  sustaining  any  loss  in 
this  respect,  that  he  was  in  fact  a  gainer  in  the  adven- 
ture ;  that  the  same  observation  would  apply  to  about 
400L  seamen's  wages  paid  in  advance,  and  included  in 
the  policy  ;  and  that,  as  the  object  of  the  voyage  was 
accomplished,  this  could  not  be  a  total  loss. — But  the 
eourt  determined  that  this  must  be  considered  as  a 
total  loss. 

Admitting  that  the  valuation  must  be  conclusive  as 
to  the  original  value  of  the  ship,  including  seamen's 
wages  advanced,  and  stores  for  the  use  of  the  mariners; 
yet  it  is  clear  that  the  goods  on  board,  and  the  stores 
intended  for  the  slaves,  could  not  be  comprised  in  the 
nhiation  of  the  ship.    According  to  this  decisioui 

1.3 


148  Of  Valw:Am.  [chap*  iv. 

therefore^  the  original  value  of  the  goods^  or  which  is 
the  same,  the  slaves  bought  for  those  goods,  must  be 
paid  by  the  underwriters,  although  they  were  landed 
before  the  loss  of  the  vessel.  But  this  part  of  the  de- 
cision, I  conceive,  may  be  considered  as  completely 
oveiTuled  by  the  case  of  Forbes  v.  AspinaU.  There  Lord 
Ellenborongh  said,  that  if  500  hogsheads  of  sugar  were 
intended  to  be  laden,  and  the  valuation  made  accord- 
ingly, but  the  ship  takes  on  board  100  hogsheads  only, 
and  is  lost,  it  would  be  monstrous  to  contend  that  the 
value  of  500  hogsheads  must  be  paid.  But  would  it 
not  be  equally  monstrous  to  contend,  that  500  hogs- 
heads must  be  paid,  if  they  were  in  fact  taken  on 
board,  but  400  of  them  safely  landed  before  the  mis- 
fortune ?  ♦ 

I  shall  have  an  opportunity  of  mentioning  this  case 
again  in  the  chapter  on  Abandonment. 

The  value  of  the  subject  insured  being  once  fixed  in 
the  policy,  the  assured  cannot  be  admitted  to  prove, 
after  a  loss,  Ihat  it  was  undervalued ;  for  it  would  de- 
pend entirely  on  the  assured  to  conceal  that  circum- 
stance, and  to  demand  a  return  of  premium,  if  he  in- 
Boutfield      sured  the  same  thing  in  a  second  policy.f — But  where 
4  Cuapb.      a  ship  was  valued  at  80001.  in  one  policy,  on  which 
^^*  6000i.  were  insured,  and  in  another  policy  at  60001. 

on  which  only  600i.  were  subscribed.  Lord  Ellen- 
borough  was  of  opinion,  that  it  was  no  defence  on  the 
second  policy  to  prove  that  the  assured  had  received 
the  whole  amount  of  the  valuation  in  this  policy  from 
the  under  writers  on  the  first,  if  the  subject  matter  to 


•  Sec  Mar»hairs  observations  on  this  case,  p.  J36.  3d.  edition« 
t  Set  Emcr.  I,  975. 
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be  insured  proved  to  be  of  a  value  equal  to  the  sum 
received,  and  that  sought  to  be  recovered.  The  as- 
sured, in  this  case,  could  not  have  produced  the  first 
policy,  after  a  safe  arrival,  to  claim  a  return  of  pre- 
mium on  the  latter. 

In  France,  the  valuation  in  the  policy  is  considered  Eflect  €f 
as  the  basis  of  the  claim  of  the  assured,  unless  the  un-  i^'SSkm 
derwriter  prove  it  to  be  false.    The  Guidon  de  la  Jfer,  «»«>»»«• 
however,  allows  the  underwriter  to  correct  the  valua- 
tion. •     Valin,  Pothier,  and  £mmgo»,t    are  also  of 
opinion,  that  the  undei*writer  is  at  liberty  to  insist 
upon  a  new  valuation,  if  he  be  able  to  prove  that  con- 
tained in  the   policy  to  have  been  too  high.    The 
opinion  of  these  authors  agrees  with  the  spirit  of  the 
law  of  their  country,  which  declares  all  wager  {policies 
to  be  void. 

By  the  8th  article  of  the  French  Ordonnancej  the  un- 
derwriter lias  a  right  to  insist  upon  a  new  valuation  of 
a  ship  in  case  of  fraud.  The  Code  de  Commerce  is  still 
more  explicit  on  that  point.  The  336th  article  says, 
^  If  there  be  fraud  in  the  valuation  of  the  subject  in- 
sured, or  if  an  insurance  be  applied  to  a  subject  which 
was  not  meant  to  be  covered  by  it,  (en  cas  de  tuppo- 
n&(m)  and  also  in  case  of  falsification,  the  underwriter 
may  demand  proof  and  a  new  estimate,  without  pre- 
judice to  any  other  civil  or  criminal  proceedings." 

The  Guidon  de  la  Mer,  in  the  above  cited  article. 
Bays,  that  the  underwriter  needs  not  acquiesce  in  a 
Taluation,  which  is  one-half,  one-third,  or  one-fourth 
above  the  true  value.    Upon  this,  FalinX  founds  his 

•  Ch.  Q,  art.  IS. 

t  Valin,  article  64 ;  Pothicr,  n.  151  to  159 ;  £merigOD|  T.  1,  p.  37t 

t  Arte. 
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opinion,  that  an  underwriter  cannot  legally  be  per- 
mitted to  reject  the  vahiation  in  a  policy,  without 
proving  that  it  exceeds  the  real  value  by  at  least  one- 
fourth.  It  is  left  to  the  assured  to  consider  either  the 
price  which  he  paid  for  his  goods,  or  that  which  they 
are  worth  at  the  port  of  loading,  as  their  real  value,* 
to  which,  as  before  observed,  he  may  add  the  pre- 
mium. 

It  is  very  usual  in  France  to  stipulate  in  the  policies 
on  ships,  ^^  that  the  value  of  the  ship  as  expressed  in 
the  policy,  shall  be  considered  at  all  times  and  at  all 
places,  during  the  voyage,  as  the  true  value  insured'' 
{que  I'estimation  du  navire  tiendra  lieii  de  capital  en  tout 
terns  et  en  tout  lieu,  pendant  le  voyage) ;  and  this  clause 
is  held  to  be  valid,  although  the  value  of  the  ship  de- 
creases in  her  voyage.  To  this  clause,  another  is  fre- 
quently added,  *'  that  the  underwriter  shall  have  no 
claim  on  the  freight,"  which  stipulation  is  justified  by 
the  Declaration  de  ITT^i  &nd  has  not  been  prohibited  by 
the  Code  de  Commerce. 

According  to  the  22d  article  of  the  Ordinance  of 
Amsterdam,  no  valuation  shall  be  made  of  goods, 
the  prime  cost  or  real  value  of  which  can  be  proved. 
Goods,  on  the  contrary,  which  are  either  of  the  as- 
Bured's  own  manufacture,  or  which,  for  any  rea- 
son, are  taken  at  a  price  below  or  above  the  current, 
and  of  which  the  real  value  cannot  be  proved,  may 
be  valued  in  the  policy,  including  all  shipping  charges 
and  the  premium. — ^The  7th  article  of  the  same 
Ordinance  allows  the  assured  to  value  the  ship,  with 
the  outfit  and  premium,  yet  not  so  as  to  exceed 
the  real  value.    Cases  of  over-valuation  are  to  be  re- 

*  EmerigOD,  I.  363 
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ferred  to  the  decision  of  the  Commissioners. — ^Valua- 
tions are  very  common  in  Holland;  the  cited  passages^ 
however,  show  that  the  underwriters  are  not  so  far 
concluded  by  their  admission  as  not  to  be  able  to  dis- 
pute the  valuation,  whenever  they  can  prove  it  to  be 
fraudulent. 

In  Hamburgh,  it  has  not  been  settled,  either  by  law 
or  custom,  how  far  the  valuation  in  the  policy  may  ex- 
ceed the  real  value,  and  I  have  not  met  with  any  legal 
decision  on  that  subject.  Certain  it  is,  that  no  valua- 
tion, including  a  moderate  profit,  besides  all  expenses 
and  premiums,  would  be  resisted  by  the  underwriters. 

In  Italy,  the  valuation  is  binding  only  if  it  corre- 
spond with  the  real  value  of  the  thing  insured.  The 
underwriters  cannot,  however,  oblige  the  assured  to 
show  that  the  valuation  agrees  with  the  real  value ; 
bat  it  is  incumbent  upon  them  to  prove  the  contrary.* 
But  where  there  is  a  clause  in  the  policy,  that  no  other 
proof  shall  be  required,  in  case  of  loss,  than  that  of  the 
misfortune,  and  the  policy  ( Vaglia  o  turn  vagUa,  con  il 
faito  di  non  ^ser  tenuto  a  dare  altre  prove,  che  quella  del 
mmstroy  e  la  poUzza) ;  this  is  held  conclusive  in  the 
Italian  courts  of  judicature.f 

The  Ordenanzas  de  Bilbao  enact,  that  the  value  of  a 
ship  shall  always  be  expressed  in  the  policy,  to  avoid 
litigation  after  a  loss.  The  underwriter  having  con- 
sented to  the  valuation,  is  not  allowed  to  dispute  it  af- 
terwards, but  is  obliged  to  pay  four-fifths.  J — With  re- 
spect to  merchandise,  it  is  only  said,  that  no  morie 
than  their  real  value,  including  duty,  charges,  and 
premium,  is  to  be  insured,  or  the  policy  will  be  void.  § 

•  Baldasseroiu,  T.  1.  P.  4,  Tit  1,  ^.  16  and  10. 

t  BikL  T.  iv.  362,  N.  4.  t  C.  39,  art  la         ^  Art  7, 
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The  Prussian  law  requires  that,  whenever  the  con- 
tracting parties  have  agreed  respecting  the  value  of  a 
subject,  that  value  shall  be  expressed  in  the  policy.* 
No  one  shall  be  at  liberty  to  insure  any  article  for 
more  than  its  current  value  at  the  place  of  the  con- 
tract. Insurances  on  goods  shall  not  exceed  their 
prime  cost,  with  the  premium  and  all  charges  incur- 
red; insurances  on  freight  shall  not  comprise  more 
than  the  amoutit  of  the  freight  stipulated  by  bills  of 
lading  or  charter-party.  The  underwriter  is  permit- 
ted to  prove,  that  the  valuation  comprises  m<M'e  than 
10  per  cent,  above  the  true  value  as  before  stated.f 

The  Swedish  Ordinance  directs  ships  not  to  be  in- 
sured above  their  real  value,  charges  and  premium  in- 
eluded,  and  that  value  to  be  expressed  in  the  policy. 
The  valuation  once  admitted,  remains  unalterable.-— 
If  goods  are  to  be  valued  in  the  policy,  an  exact  speci- 
fication as  to  number  and  value  is  required ;  and  no 
fiirther  proof,  after  a  total  loss,  can  be  insisted  upon.| 

By  the  aiticles  of  the  Insurance  Company  at  Copen- 
hagen, goods  are  to  be  valued  for  their  real  or  cur- 
rent price,  together  with  all  charges,  witli  or  without 
the  premium  i  and  ships,  or  shares  in  ships,  in  the 
same  manner,  without,  however,  adding  such  articles 
as  are  destined  to  be  consumed  during  the  voyage, 

Whetlitr  Whenever  a  valuation  is  made  in  such  a  manner, 
aniacbe^  that  its  validity  cannot  be  disputed  in  case  of  a  total 
^'v*^  »  loss,  it  ought  to  be  the  basis  of  indemnity  also  in  cas^ 
tttilos.  of  partial  loss.  The  contract  between  the  under- 
writer and  the  assured  being,  that  the  former  is  to  re- 

•  Tit.  Ass.  §.  8087.  f  lb.  §.  1983  sqq.;  §.  3170. 

t  Art.  359,  and  $.  3. 
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store  the  latter^  upon  any  loss  arising  from  the  perils 
inrared  against;,  to  the  situation  in  which  he  was,  with 
regard  to  the  value  of  his  goods,  before  the  adven- 
ture; and  the  valuation  in  the  policy  being  admitted 
by  the  parties  to  represent  that  value,  there  is  not  the 
least  ground  for  departing  from  that  stipulation  when 
a  part  only  has  been  destroyed^  or,  which  comes  to 
the  same,  when  the  whole  is  damaged.  Suppose 
goods  that  were  bought  for  l,005l.  to  have  risen  in 
viloe  to  1,3001.,  and  the  proprietor  to  expect  upon 
that  sum  a  prdit  of  100/.  at  the  place  of  their  destina- 
tion. If  be  values  those  goods  in  the  policy  at  1,4001., 
aod  pays  a  premium  accordingly,  can  it  be  reasonably 
supposed  that  he  intends  to  be  indemnified  at  that  rate 
Qoly  in  case  of  a  total  loss,  and  at  the  rate  of  1,0001. 
upon  a  partial  loss  ?  There  is,  of  course,  a  considera- 
ble difference  between  the  premium  of  an  insurance 
sgainst  total  loss  only,  and  of  one  against  all  kinds  of 
ktts;  must  it  not  then  be  presumed  that  the  parties, 
ifiochhad  been  their  intention,  would  have  agreed 
upon  one  premium  for  1,0001.  against  every  kind  of 
\om^  and  upon  another,  much  inferior  to  the  former^ 
for  400L  against  a  total  loss  only  ? 

Another  strong  reason  against  opening  the  policy 
in  case  of  a  partial  loss  miglit,  if  any  further  were 
wanted^  be  deduced  from  the  present  imperfect  mode 
of  insorance.  Whilst  insurances  against  charges  pay- 
able wt  the  port  of  delivery  are  not  in  use,*  the  mer- 
chanl  has  no  other  means  (insufficient  as  they  are)  of 
•eevnig  himself  against  such  losses,  than  to  comprise 
the  amount  of  such  freight  and  charges  in  the  valuation 
of  the  goods.    Let  the  prime  cost  of  certain  goods  be 

*  See  above,  p.  89. 
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This  case,  therefore,  affords  no  proof  in  fiivour  of 
the  opinion,  that  valued  policies,  in  which  the  valoar 
tion  comprises  the  real  interest,  consisting  of  the  prime 
cost  and  a  fair  profit,  must  be  opened  when  a  partial 
loss  takes  place.    The  courts,  on  the  contrary,  have 
fi*equently  pronounced  an  opinion  opposite   to  thi^  ^ 
doctrine.    In  Leims  v.  Rucker^  Lord  Mansfield  said-: 
"The  rule  by  which  the  defendant  and  the  jury  have  ' 
gone,  is  this :    the   defendant  takes    the  di^ere^oe  ^ 
between  sound  and  damaged  goods  at  the  port  <tf  ^ 
delivery,  and  pays  that  proportion  upon  the  value  of  ^ 
the  goods  spec^d  in  the  poUcyy  &c.    Suppose  the  f 
prime  cost  or  value  in  the  policy  to  be  301.  and  th^ 
damaged  goods  sell  for  40/.,  which  if  sound,  would 
have  sold  for  oO/.,  the  difference  is  one-fifth :  the  in?  J 
surer  must,  therefore,  pay  a. fifth  of  30/.  &c/' — Ii 
Uslier  V.  Noble*  Lord  Ellenborough  said :   "  This  role  1 
of  calculation   (alluding   to  the  mode  of  adjusting 
partial  losses  established  in  Lewis  v.  Rucker)  is  gene- 
i*ally  favourable  to  the  underwriter ;  but  the  assured 
may  obviate  this  inconvenience,  by  making  his  policji 
a  valued  one"  &c.    These  words  undoubtedly  imply^ 
that  the  valuation  is  to  be  looked  upon  as  the  real  in-.  ^ 
terest  also  in  partial  losses. — ^In  a  later  case  at  Ntii  ? 
Priusjf  his  lordship  expressed  the  same  judgment  1 
saying,  "  That  in  an  insurance  on  goods  valued  in  the  ^ 
policy,  there  may  be  a  sum  included  for  imaginaiy  •  j* 
profit,  and  the  valuation  cannot  be  opened  in  con^  ^ 
sequence.^'  j 

Mr.  Justice  Park  X  expresses  himself  on  thb  sabject 
in  the  following  manner :  "  It  is  only  in  cases  of  total    J 
loss  that  any  difference- exists  between  a  valued  and 

*  East,  xii.  647.        f  Hilary  Term,  1811.        1 7th  Ed.  p.  165. 
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<ipeD  policy ;  in  the  former  case  the  value  is  ascer- 
ned^  in  the  latter  it  must  be  proved.  But  where 
\  loss  is  partial,  the  value  in  the  policy  can  be  no 
ide  to  ascertain  the  damage,  which  then  necessarily 
x>ines  a  subject  of  proof,  as  much  as  in  the  case  of 
open  policy/' — ^And  Marshall^  *  "  it  is  only  in  the 
le  of  a  total  loss  that  there  is  any  material  difference 
tween  an  open  and  a  valued  policy.  In  the  former, 
I  Talue  must  be  proved,  in  the  latter  it  is  admitted, 
i  in  the  case  of  a  partial  loss,  the  like  inquiry  into 
\  tme  amount  of  such  loss  is  to  be  made,  whether 
t policy  be  of  the  one  sort  or  of  the  other;  for  if 
i  were  not  to  be  done  in  the  case  of  a  valued  policy, 
\  consequence  would  be,  either  that  every  partial 
I  must  be  considered  as  a  total  one,  or  else  that 
fUng  should  be  deemed  a  loss  at  all,  unless  it  were 
Mai  loss.'' — ^The  opinion  of  these  learned  authors 
ihy  some  been  interpreted  to  be,  that  in  case  of  a 
rtfal  loss,  the  valuation  ought  not  at  all  to  be  res- 
ided, and  that  only  the  prime  cost  and  expenses, 
in  open  policies,  must  be  attended  to.  But  their 
BBung^  as  appears  to  me,  can  only  be  that  in  partial 
Ki  the  value  in  the  policy  is  not  sufficient  to  show 
e.  amount  of  the  fndemnity  to  which  the  assured  is 
titled,  but  that  other  proofs  are  necessary  to  ascertain 
ift  amount. 

Tlie  opinion,  tlierefore,  of  those  who  pretend  that 
I  die  case  of  a  partial  loss  the  valuation  ought  to  be 
■regarded,  seems  to  be  as  destitute  of  authority  as  it 
i  Toid  of  justice  and  sound  reason. 
.At  Hamburgh  also,  the  value  in  the  policy  is  in^ 
iriably  the  basis  of  the  adjustment  of  partial  lossesi 

*  B.  I.  cb,  viL  §.  l« 
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so  that  the  underwriters  pay  one-fourth  of  that  value, 
if  the  deterioration  of  the  goods  be  one-fourth,  &c. 
ITie  5th  article  of  the  Stipulatims  of  1806,  which  has 
been  adopted  by  most  of  the  insurance  companies,   i 
— according  to  which  the  valuation  is  admitted  only  in   ; 
case  of  total  losses,  and  when   the  subject   insured  ] 
must  be  sold  at  a  place  short  of  its  destination,  and   ) 
on  behalf  of  the  underwriter, — must  not  be  con-   \ 
strued  to  imply  that  the  policy  shall  be  opened  in  \ 
case  of  partial  losses.    Its  only  meaning  is,  that  the  \ 
underwriters  will  pay  the  value  in  the  policy  upon  ] 
total  losses,  without  further  proof  of  the  real  value  oi  \ 
the  subject  insured,  and  that  they  will  make  up  the 
difference  between  that  sum  and  the  net  proceeds  of 

goods  that  have  been  sold  under  such  circumstances. 

. « 

Valuations        It  is  morc  advisable  to  express  the  value  of  eacb 
be^made  in    Afticle  Separately  in  the  policy ;  to  say,  for  instaDce^ 
t  grass  sum,  yaliied  at  so  much  per  pound,  piece,  yard,  or  per  j^ 
rateiy  for      hogshead,  bag,  &c. ;  or  at  least  to  value  each  descrip-  ]| 
tion  of  goods  separately,  than  to  comprise  different  ^ 
articles  in  one  valuation.    An  explicit  valuation  will 
prevent  the  necessity  of  an  inquiry  into  the  proportion   ; 
of  the  damaged  gooAs  to  the  whole,  if  single  pieces,   , 
casks,  &c.,  or  if  goods  of  one  kind  only  should  be    , 
damaged.    This  precaution  is  still  more  essential  when    , 
goods  are  insured   in   ship  or  ships:    yet  if  several 
articles  be  collectively  valued  in  one  sum,  and  only 
one  article  damaged,  there  can  be  no  doubt  that  such 
proportion  of  the  valuation  as  the  damaged  article  has 
to  the  whole  ought  to  be  looked  upon  as  the  interest 
in  that  article,  and  consequently  to  form  the  basis  of 
indemnification. 
If  the  value  of  goods  expected  from  remote  parts,  is 
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loC  known  at  the  time  of  effecting  the  insurance,  and  Reduction 

of  foreign 

I  reduction  of  the  money  at  the  port  of  loading  into  monies. 
ImI  of  the  place  where  the  insurance  is  effected,  is 
itipulated  in  the  policy — for  instance,  from  St.  Tho- 
mas's to  Amsterdam  at  40  stivers  per  dollar — it  ought 
p  be  expressed  in  the  policy,  whether  the  premium 

•  eom  prised  in  this  valuation  or  not.  In  the  absence 
if  flocb  stipulation,  the  premium  must  be  deemed  to 
Itetecluded  in  the  insurance,  because  fixing  the  value 
ifrdie  coin  b  in  fact  a  valuation  of  the  goods. 

•  Wben  the  policy  is :  "  on  goods  as  may  be  hereafter  CUium;  ««to 
llBdared  and  valued,"  the  declaration  of  interest,  to  be  hereafter." 
BSidlBbie,  must  be  communicated  to  the  underwriters,  ^.»"»J"^« 

'  '    Kingston^ 

it^Bome  one  on  their  behalf,  before  intellicfence  is  ^  Campb. 

^  150. 

rtedired  of  the  loss.  But  th|s  declaration  of  interest 
■  not  a  condition  precedent ;  and  if  none  is  made,  the 
policy  is  then  open  instead  of  valued,  and  upon  proof 
if  interest  at  the  trial  the  assured  will  be  entitled  to 
Mover. 

If  goods  are  fraudulently  overvalued  in  a  policy.  Fraudulent 

valuation. 

irith  intent  to  cheat  the  underwriters,  the  contract  Haig  r.  Dt 

•  entirely  vitiated,  and   the  assured  cannot  recover  ^^^^ 
nren  for  the  value  actually  on  board.  3i9. 
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NOTE  to  page  125. 

The  premium  and  commission  for  every 

100  are •  -    -    21,00000 

interest  at  5  per  cent,  for  1  year      -    -    .      1,05000 

22,05000 
interest  at  2$  per  cent,  for  six  months       -    00,55125 

22,6012S 
The  several  deductions  on  every  100  amount  to  4,45000 

27,05125   3 
consequently  100  is  to  be  insured  for  every    72,94^   ' 

The  original  capital  is    -    -    -    -     10000 
interest  at  5  per  cent,  for  1  year      -       500 

10500 
interest  at  2|  per  cent,  for  6  months       262,5 

10762,5 
and  we  have 

72,94875  :  100=  10762,5  :  14753/.  10*.  2(f. 

Let  C  denote  the  amount  of  the  invoice ;  p  the  frac- 
tion to  which  a  unit  of  the  capital  is  reduced  by  the 
several  deductions;  m  the  per  centage  of  premium, 
commission  and  brokerage ;  or  the  amount  to  be  in- 
sured ;  r  a  unit  increased  by  one  year's  interest.    Then 

—^  expresses  a    unit  with  a  half  year's  interest; 

and  r  ^  =  B  unit  with  compound  interest  for  a  year 

and  a  half. 
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The  capital  and  the  premium  paid^  with  18  mouths 
slerest,  being  equal  to  the  net  amount  which  the 
isnred  ought  to  receive  in  case  of  total  loss,  we  have 


( 


C  +  i^J     X  r^  =  par;  which  gives 


lOOOrr-fl) 


•*"  =^  200/>-r(r  +  l)m  *      *      "   0) 

By  this  formula,  if  we  put  C  =  10000,  m  =21, 
«  1,05,  p  =  0,9555  :ar  is  found  as  above  =  14753L 
(k2d. 

The  following  applications  of  this  formula^  being 
Wticularly  calculated  to  show  the  utility  of  an  exact 
aination,  will,  I  hope,  not  be  deemed  superfluous. 

1. 
Jtdgens  relates  (1. 06),  that  about  the  year  1725,  it 
m  customary  at  Cadiz  to  sell  goods,  to  be  paid  for 
I  fbe  return  of  the  Flota  to  Old  Spain,  charging  an 
■nial  interest  of  8  per  cent.  The  seller  sometimes 
ook  upon  himself  the  sea  risk  at  a  certain  premium, 
■d  covered  his  interest  by  re-insurance  in  London. 

tkas  goods  had  been  sold  for    -    -    -    dollars  40000 
for  which  1 1  per  cent,  premium  were 
charged^  but  by  mistake  only  upon  the 
original  capital,  -•-•-...  4400 

44400 
tttd  interest  for  18  months  at  12  per  cent.         5328 

49728 

It  is  asked,  at  what  premium  this  insurance  must 
me  been  effected  in  London,  so  as  to  cover  principal, 
■Rmium  and  compoimd  interest,  without  loss  to  the 
*er? 

If  the  deduction  of  the  underwriters^  and  the  cJbajget 

M 


of  recovery  remain  M  before^  we  have  p^ 0)9666j 
sequently  the  amouDt  to  be  iniured 

497a  _ 5204395 

^        0,9555        •'^•^'■"'J*' 

C=  40000;  f  =  1,06^  and  (supposing  commUsioi 
effecting  the  insurance  and  brokerage  to  be  1 
cent.)  m  =  the  quantity  sought  +  !• 
Developing  m  from  the  formula  (1)  we  find 

200f»r-l00  0-(r  +  l)  /ox 

andi  substituting  the  above  values^  m  ss  8,21138^ 
the  premium  m^lrt  7^1 133  per  cent. 

PftOOF. 

The  seller  ought  to  receive,  after  one  year  and  a 
Capital 406fi 

Premium  and  Commission  on  fii2043|95  at 
8^1133  per  cent    -    - 42j 

Jaterest  for  Che  first  year  nt  8  per  cent.     -      364 

4j«i 
Inttreit  for  6  mondis  at  4  per  cent.     -    -      191 

4m 
And  in  case  of  a  total  loss  the  underwriters  wiu 
him    ..   -    .    .    .    .......    SOW 

less  2  per  cent.     ....      104 

siofl 
of  which  deducting  2|  percent.      -    .    -^      127 

the  assured  wiU  receive  net       ......    49721 

2. 

What  ought  to  have  been  the  amount  of  the  req 
dentia-bond,  payable  after  18  months,  supposing 

*awwmce  prwdum  In  London  to  ba  tOparcirtt 


.«< 


Here  m^\\\  C^ty  and p  i-eniaiiiing  as befoM,  and 
jrs  the  sum  to  be  insured^  by  the  formula  (1),  a^ 
5400O^7>  which  multiplied  by  0,9555  gives  {p9)  ^ 
51600^  the  amomit  of  the  bond. 

3. 

Supposing^  a  bond  to  be  given  for  52,000  doUars,  and 
the  insurance  to  be  efTect'ed  a^  before,  tvbat  ahnuat 
intei*est  wotild  th^  mt>ney  bear  ?  ^  . 

Developing  r  from  the  formula  (1)  we  find 

pr  being  =  62000,  we  have  as  =  ^  =  54421,768 ., 

(^  m,  and  p  remaining  as  befort,  and  fimd  r  =3  ly08478 
«r  (be  annual  int^est  8,478 .  <  per  cent. 

-  VHiit  will  b«  tti«  per  cetrtage  (^  UiterM^  Ivlteii  a^A» 
Mtt  A6  deduMioitt  in  ease  of  kM,  exeefn  |  {>^r  cettf^ 
broker's  commission  of  recovery  ? 

p  =  B2000,  and  p  =  0,996  gite  jr=i  ^  =  52261,307 

aadytbe  other  letters  retaining  the  same  values  as  in  tlM 
3d  example,  r  is,  by  formula  (3)  =  1,08848. 


The  above  formulae  become  much  simpler  if  no  re- 
gard b  had  to  compound  interest.  The  formula  (1) 
will  then  be  reduced  to 

out  of  which  is  found 

^^ioo(^)    .    .    (6) 
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By  (4)  we  find  the  sum  to  be  insured  in  the  example 
p.  125,  supposing  only  2|  per  cent,  to  be  paid  for 
charges  of  recovery,  whereby  p  =  0,975 ;  r  =  a  unit 
with  simple  interest  for  18  months  =  1,0/5 

X  =  14347,68. 
Under  the  same  suppositions  m,  in  the  example  No.  1., 

is  found,  by  (5)  =:  12,271 . . 

px,  in  the  second  example  (where  m  =  11)  by 
(4)  =  48934,94. 

r,  in  the  third  example  by  (6)  =  1,133721,  and  the 
annual  interest  8,9147  per  cent. 

5. 

If  1,000/.  are  lent  on  bottomry  at  the  rate  of  5  per 
cent,  annual  interest,  when  the  probable  duration  of 
the  voyage  is  one  year,  and  the  insurance  premium 
20  per  cent.,  commission,  &c.,  for  effecting  the  insu- 
rance 1  per  cent.,  what  ought  to  be  the  marine  in- 
terest ? 

Here  €=1000;  r  =  l,05;  m  =  21;  p  =  0,975. 

And  by  (4)  px  =  1356,86,  and  the  marine  interest 
35,68  per  cent.,  to  which,  if  the  bond  is  payable  at  the 
port  of  destination,  commission,  &c.,  must  be  added. 
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CHAPTER  V. 


0/  Average,  and  the  disHnctum  between  General  and 

Particular  Aoerage. 

Thk  expensei  incurred  daring  a  sea  voyage  are  IMiutka. 
either  regular,  and  such  as  occur  in  the  ordinary 
course  of  the  voyage;  or  they  are  extraordinary  charges 
occasioned  by  fortuitous  accidents. 

The  former,  which  are  frequently  CdHed  petty  average, 
comprise  all  ordinary  charges  at  the  places  of  loading 
and  unloading,  and  during  the  voyage,  such  as  com- 
mon pilotage,  towage,  light-money,  beaconage,  ancho- 
rage, onlinary  quarantine,  river  charges,  &c^  part  of 
which  is  borne  by  the  cargo,  either  under  that  deno- 
mination or  by  a  stipulated  percentage  on  the  freight. 
These  charges  can,  of  course,  never  become  the  sub* 
ject  of  a  claim  against  the  underwriter. 

The  latter  are  either-  voluntarily  incurred  for  the 
purpose  of  avoiding  an  imminent  danger,  threatening: 
the  whole  of  the  ship  and  cargo,  or  of  extricating  them 
from  such  a  danger ;  or  they  are  incurred  for  the  pre- 
servation, or  on  account  of  the  ship  only,  or  of  a  par- 
ticular article.  In  this  latter  case,  the  expenses  are  to 
be  borne  by  the  proprietor  of  that  particular  article. 

In  a  similar  manner  the  losses  and  damages  sustained 
during  a  sea  voyage,  arise  either  in  the  ordinary  course 
ofthenavigatioui  andconstittttei  for  that  rea8on>  no 


.n. 


claim  upon  the  underwriter,  such  as  the  wear  and  tear 
of  the  ship,  and  the  decay  of  the  goods,  arising  out  of 
their  perishable  nature;  or  they  are  the  immediate 
effect  of  the  perils  of  the  sea.    The  latter,  again,  are 
either  voluntarily  undevfona,  foe  the  purpose  of  ex- 
tricating the  whole  of  the  ship  and  cargo  from  an  im- 
minent danger;  or  they  are  fortuitously  sustained  b^ 
the  ship  or  by  a  particular  article,  and  must,  tbert*' 
fore,  be  borne  by  the  owner  of  the  ship  or  of  that  ar- 
ticle alone,  or  by  their  underwritei's. 
.  All  juo^BNBSs  as  well  as  iobsxs,  tberefoBe^  arising 
tfom  «tenml  causes,  or  front  perils  ef  ^e  niivigalitoy 
nc^easarUy  ML  under  one  of  the  fqllowing  two  cIhnmi 
They  are  either  voluntanUy  ioourred,  or  sustaiii^  lor 
the  bmef t  of  the  whole  qoncem,  and  muiit  be  bOfkie 
liy  all  the  pavtiep  ooncemed ;  or  they  regard  one  pem 
ticular  part  of  the  eoneem,  and  must  be  borne  by  the 
pfopmeter  of  that  part  alone.    Expenses  fipd  losses  cif 
the  forpi(sr  el^  constitute  what  is  called  in  all  CMif 
mercial  countries,  without  exception^  genial  avetqg^^ 
IxMQies  or  damages  of  the  latter  description  are  oaUed 
particular  or  partial  lossen,  or  ayerage  losses,  to  distitf* 
guish  them  from  total  losses ;  or  they  are  tarmed  paiw 
tieular  average,  to  distinguish  them  from  general 
Wewge, 

It  Is  the  object  of  thi^  chapter  to  show  the  distinoticui 
between  particular  and  f  eperal  average,  arising  out  of 
the  nature  of  the  subject,  and  according  lo  the  tows 
and  usages  of  the  principal  trading  nations.  An  atten- 
tion to  the  latter  is  tl^e  more  requisite,  as  shipowners  as 
well  as  merchants,  to  whatever  nation  they  bt]<mg,  are 
obliged  to  submit  to  the  regulations  of  the  eoui^try  to 
wU^h  tke  veiatl  it  bopiid^  if  she  am yo  thcffi^  and  tti A 
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general  average  be  there  adjusted,  and  to  pay  ^ir 
proportion  accordingly. 

The  investigation  of  general  average/ although  of 
peeoUar  importance  in  insurances,  belongs  not  ex-^ 
dasivdy  to  that  branch  of  meroantile  knowledge. 
Common  Justice  requires  that  every  one,  whose  pro«> 
perty  is  saved  by  the  sacrifice  of  another's  property^ 
ihould  bear  a  proportionate  share  of  the  loss  of  the 
latter,  no  matter  whether  either  or  both  were  insured 
or  not.  Indeed^  laws  upon  this  subject  have  been 
passed  long  before  the  introduction  of  ii^surances. 
The  Rhodian  law  concerning  jettison,  as  embodied  in 
the  Simau  law,  contains  regulations  upon  this  head^ 
which  Jiave  served  more  or  less  as  a  foundation  to  all 
succeeding  marine  laws. 

Before  we  proceed,  it  will  be  necessary  to  observe, 
that  the  word  average  has  been  used  by  legislators  as 
wdl  as  by  authors,  in  different  senses.    By  the  Ordi- 
nances of  Hamburgh  and  Sweden,  it  includes  not  only 
ill  khids  of  loss  whatever,  but  also  all  ordinary  and 
octraordinary  charges  incurred  during  the  voyage.^ 
b  the  French  law  it  means,  all  extraordinary  charges 
incurred  for  the  ship  and  cargo,  whether  jointly  or 
wparately,  and  every  damage  sustained  by  the  ship 
and  the  goods  from  their  embarkation  and  departure, 
to  their  arrival  and  discharge,  t   The  modem  English 
tathors  use  the  word  average,  chiefly  as  denoting 
dinMigea  and  expenses  voluntarily  incurred  for  the 
taiefit  and  preservation  of  the  sbip^  freight  and  cai^.t 

•Ord.  of  Hamb.  Tit.  21,  art  1 ;  Ord.  of  Sweden,  Titaverage,  §.  1. 
t  (Mwwnec^  Tit.  f » art.  1. ;  Cpde  de  Commerce,  art-  dOT. 
t  Some  English  authors  object  to  the  word  <<  average"  being  ap* 
PMtop^irtM  ^  pvtipu|ar  losses;  because  IhiA  is  ooptniy  |o  the 
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GcBttii  General  average  bas  been  described  in  the  English 

22^  ^  courts  of  law,  to  comprise  "  all  loss  which  arises  in 
consequence  of  extraordinary  sacrifices  or  expenses 
incurred  for  the  preservation  of  the  ship  and  cargo.''* 
The  French  law,  after  enumerating  the  several  iiih 
stances  of  general  average,  concludes  by  declaring  ge- 
nerally^  ^^  the  loss  voluntarily  sustained,  and  the  ex- 
penses incurred  in  consequence  of  due  deliberation, 
{d'apr^  d^Ubdrations  motiv^es)  for  the  benefit  and  pre- 
servation of  ship  and  cargo  fi*om  the  loading  and  de- 
parture, to  the  arrival  and  discharge,''  to  be  general 
average,  t  The  Ordinance  of  Hamburgh  declares  aU 
extraordinary  expenses  incurred  for  the  purpose  of 
saving  and  preserving  ship  and  cargo  to  be  general 

average.^ 
r^f^ffff  of        Although  these  laws,  and  the  corresponding  ones  of 
*^PJ[^  ^  other  states,  do  not  make  use  of  the  term  sacrifice,  yet 
ipeeciiig      their  definitions  imply  that  nothing  short  of  a  sacrifice 
"*  ^    *  shall  be  deemed  a  general  average.    All  those  laws, 
may,  therefore,  be  said  to  establish  the  same  general 
principles;  viz.  that  a  sacrifice  made  for  the  preserva- 
tion  of  the  ship  and  cargo  is  general  avej^ge.    Bat 
the  consequences  deduced  by  legislators  and  commen- 
tators  firom  this  apparently  simple  rule,  differ  mate- 
rially fix>m  each  other ;  and  this  is  not  at  all  surprising, 


usual  signification  of  the  word,  which  is  a  medium  or  mean  propor- 
tion. But  it  ought  to  he  observed,  that  *<  average ''  has  not  that  sig- 
nification in  any  other  European  language. — Whatever  has  been  ad- 
vanced upon  its  etymology  is  altogether  hypothetical  and  unsatis- 
factory. 

•  Birkley  v.  Presgrave,  1  East,  420.    Covington  v.  Roberts,  New 
Repts.  878. 

t  Code,  art.  400.  t  Tit.  81,  art.  ],  f.  7.    * 
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if  we  consider,  ia>  what  different  senses  the  words 
mar^ice  and  fr^eftation  may  be  taken. 

As  to  the  term  mcr\fke^  it  is  clear,  and  generally  ad- 
mitted, that  a  damage,  to  deserve  the  appellation  of  a 
aicrifice,  must  have  been  purposely  undergone,  and  In/ 
the  agency  of  man,  for  the  benefit  of  the  whole,  and 
that  every  damage,  not  purposely  undergone,  although 
the  ship  and  cargo  may  be  benefited  by  it,  gives  no 
claim  for  restitution.  Thus,  if  a  mast  be  broke  by  the 
Tiolence  of  the  wind  or  the  motion  of  the  vessel,  at  the 
moment  when  it  was  to  have  been  cut  away,  there  is 
no  sacrifice,  and  consequently  no  claim  for  restitution, 
for  the  mast  would  have  been  lost  also,  if  there  had 
been  no  intention  of  cutting  it  away. 

Now,  1.  If  goods  be  necessarily  thrown  overboard, 
or  otherwise  voluntarily  lost,  for  the  purpose  of  saving 
the  whole,  this  is  undoubtedly  a  sacrifice.  It  is  the 
same 

2.  With  respect  to  goods  exposed  to  loss  under 
similar  circumstances;  for  as  no  one  has  a  right  to 
degiroy  another  party's  property,  without  compensa- 
tion, for  the  purpose: of  saving  his  own,  neither  has  he 
a  right  to  expose  another's  property  for  the  same  pur- 
pose, without  compensation.  Goods  thus  exposed,  if 
eventually  lost,  were  also  sacrificed. 

3.  Ship's  apparel  voluntarily  and  necessarily  de- 
stroyed for  the  benefit  of  the  whole,  as  anchors  and 
cables  cut  or  slipt,  &c.,  to  extricate  a  ship  and  cargo*-, 
from  a  perilous  situation,  are  also  sacrificed.  But  they 
tre  so  under  a  supposition  only,  that  at  the  time,  when 
they  were  destroyed,  they  were  still  of  value  to  their 
owner;  or  that  there  was  a  possibility  of  the  ship  be- 
ing preserved  without  the  apparel  being  destroyed.  If 
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masts  were  cut  away  only  at  the  moment  when,  with* 
out  that  remedy,  all  would  have  been  irretrievably 
lost,  it  Is  clear  that  no  saoriftoe  was  made,  since  that 
which  had  already  lost  all  its  value  cannot  be  said  to 
have  been  saerlflced*  ThU  is  not  so  with  respect  td 
goods  thrown  overboard  at  the  moment  when,  without 
that  act,  the  whol^  would  have  been  irrecoverably 
lost)  forthos^  goods  might  have  been  preserved,  H 
instead  of  them,  other  goods  had  been  thrown  away. 

4.  When  ship's  apparel  is  ejtpoMd  to  unusual  dan* 
ger,  it  admits  in  many  cases  of  a  doubt,  whether  tUs 
is  or  is  not  a  sacrifice :  for  it  i^  difficult  to  distinguish 
what  the  captain  is  ^bliged  to  do,  on  the  approach  of 
danger,  at  his  or  hi(i  owner's  chai^  and  risk,  from 
that  which  exceeds  this  obligation.  By  the  contract 
of  affireightment,  the  master  is  bound  to  use  his  utmost 
endeavours  for  the  safety  of  the  goods  entrusted  to  Us 
care,  and  for  their  speedy  conveyance  to  the  place  of 
their  destination.  The  expense  which  he  incurs  for 
this  purpose,  in  the  ordinary  course  of  the  voyage,  and 
the  damage  which  the  vessel  in  this  way  sustains,  are 
no  sacrifices  entitling  him  to  an  indemnification  from 
the  proprietors  of  the  cargo.  But  all  the  ex^iepses 
and  losses  to  which  he  deliberately  submits,  for  th^ 
sake  of  preventing  a  danger  affecting  the  whole,  and  to 
which,  by  the  contract  of  affi'eightment,  he  is  notob- 
Uged,  are  sacrifices,  and  as  such,  subjects  for  generd 
contribution.  It  is,  however,  evident,  that  the  line  of 
distinction  between  the  two  is  not  always  easily  drawn, 
and  that  we  must  expect  to  meet  with  a  variety  of 
views  upon  this  topic.-^The  case  is  different  with 
respect  to  goods  exposed  to  particular  hazard  :  for  no 
proprietor  ia  under  any  such  obligation  to  another  pitH 
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irrirtor  or  to  the  ahiprowner^  as  the  latter  is  to  the  dif- 
{Brant  proprietoiB  of  the  cargo. 

:5»  The  expeoM99  voluntarily  inourred  for  the  pur*- 
pmt  of  extricating  a  vessel  and  eargo  from  impending 
tegof^  are  undoubtedly  a  sacrifice,  and  consequently 
s  gqiifimi  average  (although,  even  in  this  respeot,  the 
Fkvneh  faiw  makes  an  exception  as  to  the  charges  of  a 
Vfssrii  entering  ii  port  to  repair  a  lealc,  &c.)  But  the 
sharges  necessarily  incurred  in  port,  after  the  ship  and 
cargo  are  in  safety,  are  differently  treated  in  different 
Qonntvies,  and  there  Is  a  gi^eat  variety  of  opinions  as  to 
Ae|r  being  or  not  being  sacrificed. 

As  to  the  term  pr€f6rvatien,  there  can  be  no  doubt 
diat  it  presupposes  a  real  danger.  A  jettison  or  a 
destruction  of  ship's  fiirniture  made  without  neces- 
Vty,  or  with  malicious  intention,  cap  by  no  means  be 
jhotd  %0i  general  average,  and  the  perpetrators,  or 
Ae  master  and  owners  for  them,  must  repair  the  loss,^ 
But  what  degree  of  danger  it  must  be  which  authorises 
a  master  to  throw  goods  overboard,  &c,  cannot  with 
enctness  be  defined.  It  is  clear,  that  the  moment  of 
te  greatest  distress  cannot  be  waited  for.  A  measure 
IS  long  deferred  might  often  prove  too  late,  and  if  it 
we  put  off  till,  without  that  measure  being  i*esorted 
Ip^  all  would  be  unavoidably  lost,  it  would  no  longer  be 
iMerifice — (4). 

Sever^  laws  direct  the  master  to  deliberate  ^Ith  the 
poprietor  of  the  cargo,  if  on  board,  and  the  principal 

^  Abbott,  ch.  B,  5e.-- The  Swedish  law  says,  that  if  the  captain, 
^th«  pressing  entreaty  of  persons  on  board,  cuts  away  masts,  or 
^  any  other  damage  to  the  vessel,  then  they  who  persuaded  him 
lUll  pay  the  loss. 
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persons  of  the  crew^  or  witb  the  latter  only^  if  the; 
proprietor  be  not  on  board.  *  The  captain,  however^ 
as  Casaregis  and  (after  him)  Emerigon  observe,  t  is 
not  to  be  governed  by  a  plurality  of  votes,  if  his  opinion 
differ  from  that  of  the  crew;  but  he  may  follow  bis  own 
judgment  without  laying  himself  under  any  respon- 
sibility. A  sacrifice  thus  made  by  the  order  of  the 
master  alone,  belongs  undoubtedly  to  general  average. 
Even  the  opposite  case  may  be  imagined,  where  a  ne- 
cessary sacrifice  made  by  the  crew  in  opposition  to  the 
master's  will,  could  not  injustice  be  excluded  from  it 

There  is  a  distinction  also  between  extricating  a 
ship  and  cargo  fi*om  imminent  present  danger,  and 
taking  measures  to  prevent  a  future  peril ;  and  this 
also  may  prove  a  source  of  difference  of  opinions. 

Some  authors  pretend,  that,  to  constitute  a  claim 
for  general  average,  the  object  in  view  must  have 
been  really  obtained  by  the  sacrifice,  or  at  least  that 
the  ship  and  cargo  must  in  fact  have  escaped  the  dan- 
ger. But  this  rule  is  not  compatible  with  the  nature 
of  the  subject,  for  on  the  one  hand  it  would  be  ex- 
tremely difficult  to  ascertain  whether  the  preservation 
was  or  was  not  owing  to  the  measure  taken ;  and  on 
the  other  hand,  no  one  can  be  authorised  even  to  at- 
tempt the  preservation  of  the  whole  at  the  expense  or 
peril  of  one  party  concerned  (2) ;  but  each  party  who' 
would  have  been  benefited  by  the  attempt,  had  it 
proved  successful,  must  contribute  towai'ds  the  ex* 

*  This  direction  is  contained  in  the.Rhodian,  the  Wisbuyto, 
and  oilier  laws  ;  also  Hamb.  Ord.  Tit.  S2,  art.  2. ;  Ord.de  la  Manne, 
Tit.  du  jel,  art.  1. ;  Code,  art.  410,  &c. 

t  F.mer.  I.  376. 
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feaief;  and  tliey  must  contribute  towai*ds  the  sacrifice j 
in  whatever  manner  the  remainder  may  subsequently 
be  saved.  The  above  condition  cannot,  therefore,  be 
eODsidered  as  a  necessary  requisite  for  general  average, 
bot  can  only  be  admitted  in  as  much  as  it  is  particu- 
larly prescribed  by  laws.  I  shall  have  an  opportunity 
of  illustrating  this  in  the  sequel. 

Others  again  say,  that  there  is  no  ground  for  general 
contribution,  unless  a  particular  article  be  selected  to 
be  sacrificed.  This  rule  is  equally  void  of  foundation. 
The  I066  of  goods  removed  to  a  barge,  for  the  purpose 
of  saving  the  ship  and  cargo,  is  undoubtedly  to  be 
compensated  for  by  general  contribution,  in  the  same 
manner  as  goods  thrown  overboard,  although  the 
farmer  were  not  intended  to  be  destroyed. 

It  has  also  been  said,  that  such  loss  or  expense  alone 
em  belong  to  general  average  as  would  not  have  been 
incurred,  if  there  had  been  no  cargo,  or  not  such  a 
cargo  on  board  at  the  time.*  But  thb  principle  might 
easily  be  extended  too  far.  A  vessel  going  in  ballast, 
as  well  as  one  with  a  cargo  on  board,  may  be  driven 
npcm  a  rock  and  obliged  to  cut  her  masts,  or  to  em- 
ploy assistance  to  get  off;  and  yet  nobody  will  deny 
that  such  loss  and  expenses,  if  a  cargo  is  on  board,  are 
a  subject  for  general  average,  although  they  would 
also  have  been  incurred  if  no  cargo  had  been  on 
boaid. 

It  is  dangerous  to  advance  general  propositions 
^cfa,  if  literally  applied,  may  be  productive  of  very 
tennble  errors. 

*  Holt,  Law  of  Shipping,  IT.  194. 
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After  thife  general  view  I  shall  inresti^te  the  Tari« 
ous  cases  of  loss^  in  order  to  show  whether  they  bt* 
long  to  general  average,  or  to  particular  average.*   - 

Losses  occasioned  by  shipwreck,  and  oUier  incident 
tal  misfortunes,  are  particular  average  according  to  lh< 
general  explanations  of  all  laws,  and  the  express  stipo* 
lations  of  some.f  Such  are  the  damages  done  to  tbi 
cargo,  as  well  as  to  the  vessel  and  her  appurtenances 
by  storm,  accidental  stranding,  foundering^  &C4  TIm 
goods  saved  from  shipwreck  do  not  contribute  Im 
those  lost.  The  damage  done  by  a  storm  to  the  Ml 
of  the  vesseli  the  accidental  loss  of  sails,  aiidM>Ai 
cables^  &c.,  fall  upon  the  ship-K>wner  alone.|  Tin 
Roman  law  very  pertinently  compares  a  dnp  to  the  toal 
of  a  workman :  if  the  latter  break  his  tods  in  perfona 
ing  any  work  agreed  for,  the  employer  is  not  bodkH 
to  replace  them :  neither  is  the  freighter  of  li  temt 
bound  to  make  compensation  for  the  dama|;^  wMd 
she  has  accidentally  sustained  during  the  voyage^V 

For  the  same  reason  the  charges  of  salvage  froai  i 


*  The  term,  **  particular  average,''  is  osed  here  merely  in 
distiiiction  from  general  average,  wUhout  any  rtference  to  the  /lalij 
ijf  •/  tinderwritert. 

f  Ord.  Tit.  des  avaries,  art.  5 ;  Code,  art.  40S ;  Ord.  de  fiiAM 
6*  SO,  art.  95-— 96. 

I  Kioer.  I.  ch.  19,  sect.  41,  K*  ^  (^  ^ ;  ^rd-  "^it.  des  sv.  asi;  4 
Tit.  du  jet,  art.  1  &  5 ;  Swed.  Ord.  of  Ins.  "  What  belongs  not  t 
average,"  §.  2.  Dan.  art.  viii.  No.  4^5.  The  6th  article  contains  i 
direction  dieviating from  the  rule : — ^*  Goods  in  bulk,  daLtntf&ihki 
storm,  by  shipping  high  or  heavj  seas,  or  which^  without  tbi  nik 
ter*s  concurrence,  are  stolen  or  plundered,  are  to  be  oontribotid  h 
by  the  other  goods,  and  both  are  to  be  repaid  by  the  underwriten 
if  the  damage  amount  to  more  than  3  per  cent." 

§  L.  3  de  l^e  Rl^sdia 


wreckj  as  well  as  all  expenses  applied  to  the  saving  of 
any  particular  article,  are  to  be  borne  by  the  respec- 
tive  proprietors  separately. 

Goods  thrown  overboard  to  avoid  an  impending- jettuon  of 
danger,  either  in  a  storm,  or  during  the  pursuit  of  an  ^^a^^ 
enemy,  in  order  to  lighten  the  vessel,  or  to  get  clear  *s«* 
of  shoals,  are  compensated  for  by  general  average.* 
The  laws  give  different  directions  to  be  followed  in  what  nodf 
retorting  to  jettison.    The  master,  as  mentioned  be-'  JJ^^Jlf 
fere,  is  not  to  cast  goods  overboard  without  previous 
consultation  with  the  proprietor,  or  with  the  princi- 
pal oflicers  I  the  bulky  and  least  expensive  merchan- 
dise is  to  be  thrown  away  first ;  a  statement  of  the 
jettison  is  to  be  made  with  all  possible  exactness,  a 
document  is  to  be  drawn  up  and  signed  by  the  crew, 
itating  the  circumstances  which  rendered  the  jettison 
sccassary,  &c.t    All  these  rules,  however,  can  be  fol- 
lowed only  in  cases  which,  not  being  very  urgent,  ad-, 
mit  of  deliberation,  and  which  the  Italians  call  '^  regu- 
lu*  jettison  |"  but  these  are  so  rare,  that  Targa  relates 
only  four  or  five  to  have  occurred  within  his  experi- 
e&ce  at  the  naval  court  in  Genoa,  during  a  period  of 
sixty  years,  and  these  were  rendered  even  suspicious 
by  too  strict  an  observance  of  formalities.    On  occa- 
sions really  pressing,  the  neglect  of  prescribed  forma- 
lities is  excused  by  necessity.^     But  the  master,  in 

*  A.  4,  §.  3  de  leg.  Rhod.;  Hamb.  Ord.  of  Ins.  Tit  SI,  art.  9, 
Ko.  8. ;  Code,  art.  400 ;  Swed.  Ord.  of  Ins.  <<  what  belongs  to 
^^v^ffh*'  If.  1,  9,  and  19 ;  Ord.  de  Bilb.  c.  90,  art.  8.— See  also  Ab- 
bUpP.  111.  ch.  8. ;  Park,  ch.  7. 
t  Hamb.  Ord.  of  Ins.  Tit.  Q2  ;  Code,  art.  410,  ice 
t  In  the  case  of  Birkley  v.  Presgrave,  (1  East,  S30,)  hn  objection 
^ving  been  taken,  that  it  did  not  appear  that  tht  fnaslor  eODtHlfed 
^  crew.iym  ttis  cjyfdkacy  of  thg  iMtito,  Ihs  ccwat  jsiii,  tbat 
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every  case^  is  obliged  to  enter  his  protest  at  the  first 
harbour  to  which  he  comes,  detailing  the  circum- 
stances which  rendered  the  sacrifice  necessary. 

The  master  being  obliged  to  take  particular  care 
for  the  preservation  of  specie,  or  precious  commo- 
dities entrusted  to  him,  would  not  easily  be  excused  il 
he  threw  overboard  articles  of  that  description. 

The  goods  so  thrown  overboard,  if  recovered,  be- 
long to  their  former  proprietors,  and  must  be  returned 
to  them,  they  paying  the  salvage  charges.*  Should 
this  recovery  take  place  after  the  loss  has  been  adjust- 
ed, the  proprietors  must  return  to  the  concerned  the 
amount  received,  deducting  an  allowance  for  the  da- 
mage occasioned  by  the  jettison,  and  the  charges  d 
recovery.f  Should  the  goods  be  recovered  before  the 
distribution  of  the  loss,  the  proprietors  will  be  entitled 
to  claim  in  general  average  only  the  damage  actually 
sustained,  and  the  charges  expended.  { 

The  freight  on  goods  lost  by  jettison  must,  conform- 
ably  to  the  nature  of  the  case,  be  likewise  compensated 
for  by  general  average,  and  in  full,  because  the  slup- 
owner  would  otherwise  suffer  through  the  jettison. 
He  sacrifices  the  freight  for  such  goods,  and  has  con* 
sequently  the  same  claim  upon  the  property  preservedj 
with  regard  to  the  freight,  as  the  proprietor  has  widi 
regard  to  the  goods.  The  Danish  articles,  however, 
enact,  that  the  freight  shall  be  allowed  only  in  pro- 


this  was  a  rule  rather  of  prudence  than  necessity,  and  in  no  d^:ree 
necessary  to  constitute  the  claim,  though  it  might  be  a  good  proof 
of  the  degree  of  peril. 

•  Emer.  I.  611. 

t  Code,  art.  429. 

%  Hamb.  Ord.  of  Ins.  Tit.  %%  art.  13 ;  Swed.  art.  IV.  §•  4. 
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portion  to  the  voyage  performed.*  If  the  jettison  be 
compensated  for  according  to  the  value  at  the  place  of 
destination,  (which  is  done  in  England,  and  in  several 
other  coiintries^t)  it  is  understood  that  the  proprietor 
mu9t  pay  the  freight,  or,  which  amounts  to  the  same, 
that  the  freight  is  deducted  from  the  amount  of  the 
compensation  which  he  receives. 

To  general  average  belongs  also  the  damage  which  Dimtgeiiy 
is  done  to  the  vessel,  in  order  to  facilitate  jettison,  and  {JS'JSia 
that  which  the  goods  remaining  on  board  sustain  by  "^*    .^ 
the  jettison,  and  by  the  steps  taken  in  order  to  effect  her. 
it;  from  which,  however,  it  is  necessary  to  distinguish 
the  damage  which  the  ship  and  cargo  may  accidentally 
sustain  during  the  jettison.:^     By  the  Hamburgh  Insu- 
mnce  Law  (Tit.  22,  art.  9,  No.  8),  "all  that  which  for  the 
common  good  is  c:ist  overboard,  or  is  damaged  in  conse- 
quence of  the  jettison,  or  in  any  other  way  for  the  preser- 
vation of  ship  and  cargo,  is  general  average."  TbeFrench 
law  enacts,  in  regard  to  the  vessel, "  That  no  contribu- 
tioD  on  account  of  the  damage  she  may  have  sustmned 
shall  take  place,  unless  it  have  been  incurred  for  the  ex- 
press purpose  of  facilitating  jettison ;  but,  that  when  a 
ship  in  consequence  of  previous  deliberation  (which  is 
ilways  presupposed)  is  opened  for  the  purpose  of  taking 
out  tlie  goods,  the  latter  are  to  contribute  to  the  re- 
pair of  the  damage  done  to  the  vessel."   And  in  regard 
to  the  goods,  "  That  the  damage  done  by  the  jettison  to 
the  goods  remaining  on  board,  belongs  to  general  ave- 
rage." §     Thus  if  a  vessel's  hatches  be  cut  open,  in  -  ^ 

•  Av.  art.  1,  No.  11.  f  Se*;  the  nh  Chapter. 

X  Abbot,  ch.  8,  §V  4  &  7.  ^  Ord.  de  la  mar.  Tit.  du  jet,  art.  14, 
and  18;  Tit.  des  avaiies,  art.  6. ;  Code  de  com.  art.  423,  4S6,  &  400. 
Sec  also  Swed.  On!.  "  what  concerns  jettison,'^  ^.  <3 ;  Dan.  Art. 
Average,  No.  6  ;  Ord.  de  Bilbao,  c.  90,  art.  13. 
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order  to  obtain  the  goods  with  more  expedition^  thisi 
genera  ^average;  but  if,  during  this  operation,  ad 
thing  belonging  to  the  vessel  should  break,  the  damag 
thus  occasiofned  is  a  particular  average  for  the  vesse! 
If  goods  conveyed  upon  deck,  in  order  that  the  coarse 
goods  below  may  be  got  at,  be  washed  overboard ;  o 
if  by  the  neglect  of  those  at*  work,  or  by  the  motion  c 
\  the  ship,  they  roll  into  the  sea ;  or  if  the  goods  brough 

on  deck,  or  those  uncovered  in  the  hold,  on  account  o 
r  .  .  the  jettison,  are  damaged  by  the  sea- water,  all  thes< 
I^osses  belong  to  general  average.  The  damage,  on  tfa< 
contrary^  which  takes  place  during  the  jettison,  by  sea- 
water  enteting  through  other  openings  than  tbosi 
made  for  the  purpose  of  the  jettison,  are  a  particulai 
average. — That  damages  occasioned  by  jettison  are  tx 
bis  sustained  by  a  general  contribution,  is  asserted  evei 
in  the  Roman  laws.  ''  What  difference  (say  they)  doa 
k  make^  whether  goods  are  lost  by  being  cast  away,  oi 
damaged  by  being  uncovered  ?  If  he  whose  goods  ait 
jlo  lost  is  to  be  relieved^  be  also  whose  property  lias 
been  «o  damaged  ought  to  be  indemnified/'  * 

Yet  in  determining  the  allowance  for  damage  it 

Wouldj  for  reasons  which  will  be  stated  hereafter^  be 

just  to  attend  to  the  quality  of  the  goods  injured^  and 

to  grant  less  allowance  for  those  which  are  subject  to 

decay,  than  for  those  which  arc  not. 

7etdioa»  by       By  almost  all  the  ancient  and  many  modern  laws» 

v«Hel  b  not  however,  the  loss  occasioned  by  jettison  is  to  be  borne 

•■^•***         by  the  whole,  only  if  the  preservation  intended  has 

really  been  accomplisbed.f    The  9th  article  of  the 

*  L.  4,  ^  2,  de  leg.  Rbod.^-See  also  Quint.  Weijtsen  TtoOoH 
ven  \t  Rtehi  der  Nederlandnche  Avar^n,  §.  20; 
t  L.  4  k  5  de  Iaeg..Biiod.;  Consulato  del  Mare,  cap.  194. 
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82d  Tit.  of  the  Hamburgh  insurance  law,  says :  ^'  When 
a  ship  in  a  storm,  or  iu  endeavouring  to  escape  from 
in  enemy,  is  not  saved  by  the  jettison,  but  is  notwitb-^ 
standing  lost  or  taken,  then  no  average  is  to  take  place ; 
but  whatever  may  be  saved  from  the  wreck,  or  reco- 
vered from  the  enemy,  remains  for  him  alone,  to  whom 
it  belongs,  without  contributing  toward»the  goods  lost/' 
The  French  law  likewise  says,  "  When  the  vessel  is  not 
saved  by  the  jettison,  no  contribution  is  to  take  place : 
The  goods  saved  are  not  held  liable  to  any  payment 
or  indemnification  for  the  goods  lost  or  damaged/'  * 

But  these  regulations,  as  observed  before,  are  con* 
trmy  to  the  nature  of  the  subject,  since  nobody  has  a 
right  to  attempt  the  preservation  of  the  whole,  at  the 
risk  of  an  individuaL    This  will  be  made  clearer  by 
an  example. — A  French  vessel,  in  order  to  escape  from 
Ibe  pursuit  of  an  English  privateer,  threw  overboard 
iktr  guns,  part  of  her  apparel,  and  100  barrels  of  rice* 
She  nevertheless  was  taken,  but  six  days  afterwards 
the  made  her  escape  and  ran  into  Corsica. .  Emengon, 
who  with  another  lawyer  was  consulted  upon  this  case^ 
decided  according  to  the  law  just  mentioned,  that  na 
eontribution  could  take  placet— The  unreasonaUenett 
.of  this  decision  is  apparent,  if  the  case  is  considered 
ioconUng  to  its  nature  and  not  according  to  positive 
laws.    Every  party  interested  'would,  at  the  moment 
of  danger,  had  he  been  present,  have  willingly  ct>a- 
lented  to  pay  for  the  goods,  which  must  be  sacrificed 
U>  give  the.  vessel  a  chance  to  escape,  even  if  the 
Utempt  should  &il,    and  the  vessel   with  her  re- 
gaining cargo  be  saved  in  some  other  way..  The 
Mitempt  to  save  was  in  itself  of  value  to  all  partiea,  oo»» 

•  Ord.  Tit.  du  jet,art  15. ;  Code,  art.  4S3.  f  I-  P-  ^^<^ 
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sequently  all  parties  ought  to  concur  in  the  loss 
Those  goods^  if  not  thrown  overboard,  would  have  beei 
saved  like  the  rest,  out  of  the  enemy's  hands,  and  theL 
owner  would  have  been  in  the  same  situation  as  tb< 
rest  of  the  parties.  Consequently  he  ought  to  b 
placed  in  the  same  situation  by  a  general  contribution 
if,  after  an  unsuccessful  attempt  to  save  the  whole  b] 
jettison,  it  be  afterwards  saved  by  any  other  means. 

The  same  arguments  apply  to  a  jettison  occasionei 
by  a  peril  of  the  sea,  but  not  producing  the  desirei 
effect  If  nothing  be  saved,  the  owner  of  the  good 
thrown  overboard  can  have  no  claim  upon  the  ownei 
of  the  other  goods  lost,  because  he  loses  nothing  by  tb 
jettison  but  what  would  also  have  been  lost  withoo 
it,  since  his  goods,  bad  they  remained  in  the  ship 
would  have  shared  the  fate  of  the  rest.  But  if  wm 
goods  be  savedy  the  proprietor  of  the  sacrificed  goods  I 
entitled  to  a  compensation,  the  extent  of  which  will  b 
more  particularly  investigated  in  the  7tb  Chapter,  unda 
the  head  of  ^'  estimate  of  the  property  sacrificed/'  TU 
requires  to  be  attended  to,  if  a  ship  after  jettison  shook 
run  ashore,  and  a  considerable  part  of  the  cargo  bi 
saved,  although  it  cannot  apply  when  only  a  trifliii| 
part  of  the  cargo  is  fished  up  or  otherwise  preserved 

The  proposition  advanced  is  confirmed  also  by  thi 
opinion  of  fVeijtsen,  who  expresses  himself  in  the  §ol 
lowing  manner :  (§.  33.)  ^^  If  a  vessel  should  be  ii 
danger,  and  after  goods  have  been  sacrificed  in  orda 
to  lighten  her,  should  nevertheless  be  wrecke<l,  thf 
goods  saved  or  fished  up  must  contribute  for  the  je^ 
tison,  because  it  has  been  resorted  to  with  a  view  tfl 
save  the  ship  and  the  rest  of  the  goods^  and  because 
if  those  goods  had  not  been  sacrificed^  their  ownei 


CHAP^  v.]  Of  Average.  181 

might  have  saved  or  recovered  them  all  or  in  part,  as 
the  other  owners  have  done,  but  of  which  possibility 
he  was  deprived  by  the  jettison."  ffeijtserCs  com- 
mentator, it  is  true,  adds,  that  this  is  to  be  understood 
only  of  vessels  miscanying  some  time  alter  the  jettison, 
and  in  another  place;  but  for  this  qualification  he 
gives  no  reasons,  nor  can  any  be  discovered  in  the 
nature  of  the  subject. 

The  Swedish  Oi*dinaiure  of  insurance  says,* — "  If  a 
diip  after  jettison  should  be  lost  or  taken,  so  that  no- 
thing from  it  be  saved  or  retained,  no  average  is  to  take 
place."  From  which  it  appears  that  a  contribution 
shall  be  made,  if  any  thing  be  saved  or  recovered. 

The  Spanish  law  f  expressly  enacts,  that  ^^  If  gooda 
be  thrown  overboard  for  the  purpose  of  preserving 
others,  and  the  ship  notwithstanding  he  afterwards 
wrecked  on  the  coast,  those  goods  which  are  saved  are  to 
pay  for  those  which  were  sacrificed,  these  latter  as  well 
as  the  salvage  charges  being  brought  into  an  average,, 
nd  regulated  as  such  according  to  the  proportionate 
Taltie  of  the  lost  as  well  as  the  saved  goods." 

The  Prussian  law  (§.  1790)  declares  in  general,  that 
a  general  average  can  only  take  place,  if,  by  the  ex- 
pense or  damage  incurred,  the  preservation  be  partly 
or  wholly  accom|)lishcd. 

If  the  ship  with  her  remaining  cargo,  after  having  VcMelm* 
been  preserved  by  jettison,  should  in  the  farther  course  j!^„oo,^ 
of  her  voyage  be  wrecked,  and  a  part  of  the  goods. j*"^'*«"'- 
nwed,  then  the  goods  so  saved  ai*e  to  contribute  to  the 
loss  sustained  by  the  jeltison.    This  rule  follows  from 
the  nature  of  the  subject,  and  is  confirmed  by  the 

*  What  Is  not  belonging  to  average,  §.  8. 
t  Ord.  de  Bilbao,  cap.  20,  art.  16. 
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aDcient  as  well  as  modem  maritime  laws.^  Ship  and 
goods  were  liable  ta  contribution  from  the  moment  of 
preser\iition,  and  this  liability  continues  while  the 
whole  qr  any  part  of  them  remains  in  existence. — This 
case  is  not  materially  different  from  that  considered 
before,  of  a  vessel  not  preserved  by  the  jettison  5  it  is 
therefore  subject  to  the  same  rules  of  contribution. 

Goods  ultimately  saved,  which  had  been  thrown 

,  overboard,  contribute  nothing  towards  a  loss  of  ship  or 

goods  after  the  jettison  \  for  the  subsequent  loss  is  quite 

independent  of  the  jettison,  and  must  be  borne  by  those 

whom  it  concerns.f 

^^^,p,  All  damage  purposely  done  to  the  vessel  to  preserve 

***i*«J'**  the  whole  from  an  impending  danger,  is  general  ave- 

tfae  com.      r^e.t    Such  is  the  cutting  away  of  masts,  rigging, 

*^^^         &c.,   when   the  ship  is  in  distress;  the  cutting  or 

ctbiet«ax.,   slipping  from  anchors,  to  avoid  running  ashore,  oP 

being  run  foul  of,  or  for  the  purpose  of  getting 

clear  of  another  vessel,  &c.     The  Hamburgh  Oiv 

dinance   of  insurance  says,   "All  the  rigging  and 

apparel,  cut,  slipped,  or  worn  for  the  preservatioif 

of  ship    and    cargo,    are    general  average."      The 

Prussian — "  It  belongs  to  general  average  if  masts, 

sails,  yards,  rigging,  anchors  or  any  other  apparel 

•  are   purposely  cut,  slit,  worn,  or  otherwise    dam- 

-  •  J       v^iged  or  cast  overboard,  for  the  preservation  of  the 

^ '  *         r^ip  and  the  goods ;  also,  if,  for  the  same  purpose  the 

*      "boat  must  be  cut  from  her  scantlings  and  hauled  oven*' 

board.    And  the  French  law — ^'*  Cables  and  mastf, 

•  Emef  1,  p.  616,  and  the  authors  cited  by  him  ;  Abbot,  ch.  8, 
^13;  Hamb.  Ord.  Tit  22,  art.  10 ;  Ord.delamar.Tit.dujct,art 
17;  Code,  art  424  ;  Dan.  iii.  1,  &c. 

+  Efiier.  1,  p.  218  ;  Ord.  art'  17  ;  Code,  art  425 ;  Dan.  iii.  2. 

t  L.  2,  V  1,  de  legi  Rhod. 
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broken  or  cut  for  the  common  benefit,  and  anoborn  ov 
other  things  abandoned  for  tbe'same  purpose,  are  ge-f 
neral  average/'  ♦  How  the  word  "  broken"  is  to  b^ 
understood  will  be  explained  below. 

To  this  must  be  added,  although  not  expressly  men* 
tioned  in  iUl  the  laws,  the  damage  done  to  the  vessel^ 
by  cutting  holes  to  let  out  the  water,  which  is  collect-* 
ed  upon  deck  by  the  shipping  of  heavy  seas. 

It  will  not  be  superfluous  to  observe  here>  that  it  is 
not  the  CLct  of  cutting  cables,  sails,  &c.,  which  justifies  i^ 
claim  for  general  average,  especially  in  this  country ; 
a  notion  which  has  been  but  too  prevalent,  especially 
amongst  foreigners,  and  which  has  led  them  iatQ 
many  mistakes.  In  matiy  instances  it  is  very  difficulty 
and  requires  the  strictest  investigation  of  all  circunw 
stances,  to  determine  whether  ship's  furniture,  cut 
away  or  otherwise  sacrificed,  should  or  should  not  b^ 
the  subject  of  general  contribution.  The  following 
observations,  however,  I  hope,  will  be  admitted  to  b# 
founded  upon  the  nature  of  the  subject : — 

When  a  vessel  is  in  a  perilous  situation,  it  is  the 
master's  duty  to  use  all  endeavours  to  extricate  the 
ship  and  cargo,  intrusted  to  his  care,  from  such  perils 
and  if  in  so  doing  sails  are  blown  away,  masts  are  . 
q>rung,  or  the  hull  of  the  vessel  injured,  this  cfiunot 
entitle  him  to  restitution,  because  he  has  done  no  morf 
than  he  was  bound  to  do. — ^Again,  if  his  situatioft^ 
were  such  that,  but  for  a  voluntary  destniction  of  part 
of  the  vessel  or  her  furniture,  the  whole  would  certdnbi 
and  unavoidably  have  been  lost,  he  could  not  claim  a 


•  namb.  Ord.  Tit.  "M,  art.  9,  No.  7;  Pruss.  §.  1788j  Oird.  de  la 
ntr.  Tit  des  av.  art.  6 ;  Code,  art.  400. 
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restitution,  because  a  thing  cannot  be  said  to  have 
been  sacrificed  which  had  already  ceased  to  be  of  any 
value.  But  if  there  be  a  possibi.ity  of  saving  the  ship 
and  cargo,  without  voluntarily  destroying  part  of  the 
vessel,  or  of  her  furniture,  (which  possibility  is*  to  be 
supposed  in  most  cases,)  and  the  master  deliberately  re- 
sorts to  this  measure,  because  he  thinks  it  more  prudent 
to  sacrifice  a  part  than  risk  the  whole,  then  he  has  made 
indeed  a  sacrifice  for  the  benefit  of  all  concerned,  and  is 
entitled  to  restitution  ;  for  it  is  not  his  duty  to  destroy 
what  might  otherwise  have  been  saved,  at  his  own  ex- 
pense, merely  to  give  the  cargo  a  better  chance  of 
escaping  the  danger. — Thus,  when  a  mast  is  cut  a^ray 
to  righten  the  vessel,  which  was  in  imminent  danger 
of  being  capsized,  this  is  general  average;  for  the 
vessel  might  possibly  have  rightened  without  the 
mast  being  cut,  and  the  mast  have  been  saved  with 
the  rest.  But  it  was  sacrificed  to  give  the  ship  and 
eargo  a  better  chance  of  escaping  the  danger,  con- 
sequently all  who  had  the  benefit  of  this  better  chance 
are  obliged  to  contribute  to  the  expenses. 

If  of  two  cables,  happening  to  ^ross  and  chafe  each 
other,  one  is  cut,  merely  for  the  purpose  of  saving  the 
other,  this  is  a  particular  average ;  but  if,  under  simi- 
lar circumstances,  a  cable  be  cut,  to  prevent  a  vessel 
adrift  being  cast  upon  a  lee  shore,  when  there  was  a 
possibility  of  disentangling  and  saving  both  cables  and 
anchors,  it  will  be  a  general  average,  tor  then  a  cable 
and  anchor  were  sacrificed  to  give  the  ship  and  cargo  a 
better  chance  of  escaping  the  danger,  and  I  can  see  no 
distinction  between  this  case  and  a  mast  being  cut. 

When  a  mast  is  carried  away  in  a  storm,  and  hang- 
ing in  the  rigging,  and  the  latter  is  cut  away  to  get 
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rid  of  tlie  broken  mast,  it  is  tlie  practice  in  most  coun- 
tries to  allow  for  the  rig'ging  ^o  cut  in  general  aver- 
age^ at  the  value  which  it  may  be  su])po$ecl  to  have 
had  under  those  circumstances.  But  in  this  country 
DO  such  allowance  is  made,  because,  it  is  said,  the  rig* 
ging  was  then  of  no  value  at  all.  But  this,  I  conceive, 
is  not  the  true  cause  for  rejecting  such  claim  for  an 
article  which  cannot  be  denied  to  be  still  of  some 
value.  The  true  cause,  as  it  appears  to  me,  is,  that 
under  such  circumstances,  generally  speaking,  it  would 
be  impossible  to  work  the  vessel  without  cutting  away 
the  broken  mast  and  the  rigging  in  which  it  is  in- 
tangled,  so  that  this  act  was  not  optional  but  dictated 
by  necessity,  and  consequently  there  was  no  sacrifice. 
But  if  such  a  circumstance  occurred  in  sight  of  a  port^ 
which  the  vessel  might  reach  without  the  rigging 
being  cut^  and  this  measure  be  resorted  to  merely  to 
bcilitate  the  manoeuvring  of  the  vessel,  and  to  give 
ber  and  the  cargo  a  better  chance  of  escaping  the 
danger,  in  that  case  it  would  iuileed  be  a  sacrifice,  and 
the  rigging  so  cut  away  ought  to  be  allowed  for,  at 
the  value  which  it  would  have  had  if  not  cut 
away. — ^The  same  remark  applies  to  other  ship's  im- 
plements getting  intangled  with  the  sails  or  rigging 
by  accidental  circumstances,  so  that  such  implements, 
if  they  might  have  been  saved,  but  are  voluntarily  cut 
away  for  the  benefit  of  the  whole,  (but  not  otherwise,) 
must  be  replaced  at  the  value  which  they  would  have 
bad  if  saved  with  the  rest. 

It  frequently  occurs,  that  the  log-book  and  protests, 
especially  of  foreign  ships,  say,  that  the  vessel  having 
been  thrown  on  her  beam-ends  in  a  storm,  it  was  neces- 
sary to  cut  away  sails  in  order  to  righten  the  vessel,  or 
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that  for  the  same  purpose  the  haliards  and  sheets 
have  been  obliged  to  be  cut.  This  occurrence  is  a 
source  of  frequent  disputes.  Now,  as  to  cutting  sails 
under  such  circumstances  from  the  yards,  it  will  ap- 
pear to  every  one,  and  is  confirmed  by  all  nautical  men 
whom  I  have  consulted  upon  this  subject,  that  when 
a  vessel  is  in  that  situation  it  is  impossible  to  get  at  thQ 
'  yard,  which  then  must  necessarily  touch  the  water,  in 
order  to  cut  away  the  sails.  The  proper  way  would 
be  to  let  go,  by  which  manoeuvre  the  pressure  of  the 
wind  upon  the  sails  will  immediately,  cease,  so  that 
there  is  no  occasion  to  cut  the  haliards,  which  would 
indeed  require  more  time  than  to  untie  them.  But  ia 
either  case  the  sails  thus  exposed  are  liable  to  be 
blown  to  pieces,  and  will  then  have  been  sacrificed  for 
the  benefit  of  the  whole.  And  I  am  inclined  to  be* 
lieve,  that  frequently,  from  the  mistaken  idea  that  cut« 
ting  is  necessary  to  constitute  a  general  average,  and 
that  without  this  they  would  not  be  entitled  to  restitu- 
tion, masters  order  haliards,  &c.,  to  be  cut,  mere^ 
to  enable  themselves  to  say  in  the  protest  that  they 
made  use  of  the  knife  or  axe.  In  all  these,  and  many 
similar  occurrences,  it  is  necessary  that  experienced 
and  impartial  nautical  men  should  examine  the  cir» 
cumstances  of  the  case,  in  oi-der  to  determine  whether 
the  damage  is  or  is  not  a  subject  for  general  eontri'^ 
bution. 

Moreover,  the  ship's  furniture  cut  and  thrown  over* 
board,  must  have  been  kept  at  their  proper  places^ 
to  entitle  the  owner  to  restitution.  If  cables,  for  in- 
stance, which  ought  to  have  been  stowed  in  the  ship's 
hold,  were  laid  or  lashed  upon  deck,  and  there  incum* 
bering  the  mariners,  or  being  loosened,  by  seas  ship^ 
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ped,  are  obliged  to  be  cut  and  thrown  away,  such  a. 
loss  would  be  owing  to  the  master's  negligence,  and. 
for  that  reason  could  not  belong  to  general  average. 

When,  by  cutting  away  masts,  sails,  &c.,  or  by  any 
other  voluntary  damage  done  to  the  vessel,  the  intend- 
ed  preservation  is  not  accomplished,  it  is  not  usual  to 
make  any  restitution  in  general  average.  This  is  per- 
fectly right  if  the  vessel  be  totally  lost ;  for  it  may  be 
presumed,  that  without  the  means  employed  she  would, 
likewise  have  perished,  ^nd  that  consequently  nothing 
was  sacrificed.  But  if  the]  wreck  be  saved,  the  cables' 
cut,  anchors  lost,  &c.,  might  also  have  been  saved  had 
they  not  been  sacrificed  :  they  ought,  therefore,  strict- 
ly speaking,  to  be  made  good  at  the  value  which  they 
would  have  had  after  shipwreck,  and  that  value  agaia 
ought  to  be  reduced  in  proportion  to  the  deteriora- 
tion of  the  merchandise  preserved.  But  in  cases  of 
shipwreck  in  general,  the  value  which  the  sacrificed 
apparel  would  have  had  if  preserved,  is  so  small,  and 
the  difficulty  of  ascertaining  it  so  great,  that  no  notice 
can  be  taken  of  it. 

When  boats  are  obliged  to  be  cut  away  from  the  Boaticat 
ring-bolts,  to  which  they  are  fastened  upon  deck,  and 
thrown  overboard,  it  cannot  be  doubted  that  their  va- 
lue is  to  be  allowed  for  in  general  average.  But,  if  by 
negligence,  they  were  left  outside  the  vessel,  or  hung, 
to  the  davits  over  the  ship's  stern,  the  room  appro-r 
priated  for  them  on  deek  being  filled  with  goods,  it  ift 
proper  that  no  cpmpensation  should  take  place.*         i 

When  a  ship  carries  a  press  of  sail  to  avoid  a  lee*  Ckoiidti« 
shore,  or  to  escape  from  the  enemy,  it  becomes  a  ques- 

•  Wcijtsen,V«l. 
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tion,  whether  the  loss  incurred  by  sails  being  blown 
away,  masts  sprung,  and  tiie  injury  done  to  the  bull 
of  the  vessel  by  extraordinary  straining,  &c.^  should  be 
compensated  for  in  general  average. — It  may  not  be  im- 
proper to  make  a  few  observations  upon  this  subject 
especially  as  tiie  proceeding  in  such  cases,  which  the 
law  of  England  recognises,  is  different  from  that 
which  the  laws  and  customs  of  other  countries  sanc- 
tion. 

On  the  one  hand,  it  may  be  contended,  that  the 
master  is  indeed  making  a  s*acrifice,  wiicn,  in  order  to 
avoid  a  lee-shore  or  a  rock,  or  to  effect  his  escape 
from  an  enemy,  he  determines  upon  an  act  which  he 
knows  will  be  very  injurious  to  the  vessel,  although 
dhe  might  possibly  escape  that  danger  without  this 
measure  being  resorted  to. — If  this  be  admitted,  the 
loss  will  be  a  general  average,  although  no  special  thing 
was  selected  to  be  purposely  destroyed.*  And  this  is 
the  reason  why,  in  most  foreign  countries,  claims  of 
this  nature  are  admitted  in  general  average. — On  the 
other  hand,  it  is  difficult,  if  not  altogether  impractica- 
ble, to  decide  with  precision  to  what  extent  a  master 
is  obliged  to  expose  his  vessel,  and  when  that  obliga- 
tion ceases.  It  is  generally  admitted,  that  the  master 
is  not  bound  to  destroy,  at  the  ship-owner's  expense, 
any  part  of  the  vessel,  or  of  her  furniture;  but  it  may 
be  vei7  properly  established  as  a  rule,  that  every  other 
exertion  lies  within  tiie  bounds  of  his  obligation  as  a 
carrier;  for  otherwise  those  occurrences  will  oten 
serve  as  a  pretext  to  make  the  proprietors  of  the  cargo 
pay  as  general  average  what,  according  to  circum- 

•  See  above,  p.  173. 
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stances^  either  belongs  to  particular  average  on  the 
vessel^  and  as  such  is  to  be  borne  by  the  undenrnter, 
or  what  ought  to  be  considered  only  as  wear  and  tear. 

This  question,  however,  has  been  entirely  set  at  rest  Corington 
in  this  coimtry,  by  a  decision  of  the  court  of  Common  X'-s^^^ 
Pica?. — A  vessel,  in  order  to  escape  from  an  enemy,  Repti.  378. 
had  hoisted  ^^  so   much   sail,  as  in  a  common  case 
would  have  been  inexcusable,"  by  which  she  had  susr 
tained  considerable  injuiy.      The   court  determined 
the  loss  not  to  be  a  subject  for  general  contribution, 
but  a  particular  average  at  the  charge  of  the  under- 
writers. 

In  the  Ordonnance  de  la  Marine^*  it  is  said,  that ''  If 
a  master,  by  storm,  or  pursuit  of  privateers,  or  pirates^ 
is  obliged  to  endanger  his  masts  by  crowding  sail,  (de 
forcer  ses  voiles)  it  is  general  average."     Valin,  in  his 
commentary  on  this  passage,  cites  a  decision  by  the 
oourt  of  Admiralty  at  Marseilles,  in  which  the  spring- 
ing of  masts,  occasioned  by  a  press  of  sail  to  escape 
tram  an  enemy,  was  declared  general  average.    JSme- 
rigoOf  in  quoting  the  same  decision,  adds  that  sails 
blown  away  on  such  occasions  should  also  be  com* 
pensated  for,  because  forcer  les  mats  and  forcer  les 
voUei  (to  crowd  sail)  mean  the  same  thing.f    No  par- 
ticidar  mention  is  made  of  the  damage  done  to  the  hull 
of  the  vessel  by  crowding  sail. — In  the  Code  de  ccm'^ 
inerce  crowding  sail  is  not  mentioned  under  the  head 
of  jettison  in  the  same  manner  as  in  the  above  cited 
articles  of  the  Ordonnance;  but  the  passage  in  §.  400, 
according  to  which  the  masts  broken  for  the  general 
benefit  also  belong  to  general  average,  necessarily  re- 

•  Tit.  du  jet,  art.  1  &  5.  +1.  621. 
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lates  to  crowding  sail,  which  is  perfectly  conformable 
also  to  VaUiCs  explanation  of  this  word  in  the  6th  ar- 
ticle, Tit.  des  Avaries.  For  this  reason,  probably,  the 
term  rompu  (broken)  has  been  retained  in  the  para- 
graph of  the  Code  just  mentioned,  in  spite  of  the  re- 
presentations made  against  it  by  the  tribunal  of  com- 
Bierce  at  Caen,  on  account  of  the  abuses  which  it 
might  occasion.* 

I  have,  however,  seen  several  French  statements  of 
'  general  average  of  a  later  date  than  the  Code  de  com* 
merce,  in  which  the  damage  sustained  by  crowding 
sail,  was  not  admitted  as  a  subject  for  contribution. 

The  Prussian  law  enacts,  that  ^^  If  to  avoid  a  lee- 
Bhore,  or  clifls,  the  master  of  a  vessel  be  obliged  to 
crowd  sail  for  the  preservation  of  the  whole,  the 
damage  done  to  the  ship  and  her  apparel  is  to  be  com- 
pensated for  in  general  averagcf 
-    The  Hamburgh  law  makes  no  express  mention  of 
^crowding  sail,"  but  the  practice  is,  to  .consider  the 
damage  thereby  done  to  the  vessel  a  general  average, 
^toiaf^  to ;      The  damage  which  the  goock  sustain  in  consequence 
hj  cnmd.     of  a  vessel's  crowding  sail,  is  nowhere  allowed  in.  ge- 
"*  *^       neral  average ;  nor  could  any  good  reason  be.  assigned 
far  making  such  allowance.— -The  injury  which  the 
igoods  lying  close  to  the  pump  receive  by  openings  cut 
into  the  vessel  to  convey  the  water  standing  upon  dedc 
to  the  pump,  must  be  compensated  for  in  general 

mverage4 
JjJ^^'      Tlie  loss  of  anchors  and  cables  which,  upon  extraor^ 
duvooui 

t**^^  *  Observations  des  tribunauz,  &c«,  sur  le  projet  du  Code  de  ooo^ 

mcrce,  T.  2,  p.  251.  f  §.  1824. 

t  Weijtsen,  §.  16.  Swed.  Ins.  O. «  What  belongs  to  average,*'  §.  4; 
Ord.  de  Bilbao,  c.  20,  art  12. 
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dinary  occasions^  are  not  cut,  but  in  some  other  way  ex- 
posed and  lost  for  the  preservation  of  the  whole,  greatly 
resembles  that  occasioned  by  crowding  sail ;  as  when  a 
yessel,  in  order  to  avoid  cliffs  and  shoals,  or  a  lee-shore^ 
easts  anchor  upon  a  stony  ground.  Weytsen  is  of  opinion 
(^.  11)  hat  a  loss  thus  occasioned,  although  it  belongs 
not,  properly  speaking,  to  general  average,  ought  never* 
theless  to  be  compensated  for,  in  consideration  of  the 
benefit  derived  from  the  act  which  occasioned  it.  And 
Magens  (p.  53)  judiciously  observes,  that  the  under- 
writer's own  interest  requires  him  to  indemnify  the 
master  upon  such  occasions,  because  otherwise  he 
would  be  discouraged  from  exposing  more  cables  and 
anchors  at  his  own  peril,  after  the  loss  of  the  first,  to 
prevent  the  ship's  running  ashore  at  the  peril  of  the 
underwriters.  He  leaves  it,  however,  undecided  whe- 
dier  such  a  loss  of  anchors  and  cables  belongs  to  gene- 
ral or  to  particular  average.* 

When  a  vessel,  not  being  in  a  condition  to  continue  Repiin  and 
ber  voyage,  puts  into  a  port  in  order  to  repair,  it  be-  •  pon  cn- 
oomes  a  question,  whether  the  expenses  thereby  fn-  *      " 
enrred  are  general  or  particular  average.    This  ques- 
Gon  will  require  our  serious  investigation,  being  a  sub- 
ject upon  which  the  views  t>f  legislators  and  authors, 
18  well  as  the  different  cu^m^  introduced,  are  much 
U  variance,  and  even  contradictory  to  each  other. 

If,  setting  aside  all  laws  and  received  opinions,  the 
case  is  examined  merely  according  to  the  fundamental 
nuodms  which  regulate  general  and  particular  average, 
it  will  in  the  first  instance  appear  evident,  that  not 
<^y  all  the  port  charges,  such  as  pilotage,  harbour 

•  Sec  below,  Chap.  9. 
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dues,  Iightei*a4|^e^  &c.,  but  also  the  charges  of  unloadii^ 
and  reloading,  repairs  and  crew*s  wages,  will  be  gene- 
ral average,  if  the  ship  put  into  port  for  the  mere  pur* 
pose  of  repairing  a  damage  voluntarily  incurred  fi(N 
the  general  advantage.  For  all  these  expenses,  being 
the  necessary  consequences  of  a  measure  taken  fur  the 
general  benefit,  belong  to  general  average.  A  doubt 
which  might  be  raisiMl  respecting  the  expense  lasi 
mentioned,  will  be  considered  below. 

If  a  port  be  sought  in  consequence  of  some  fault « 
neglect  of  the  master's,  if,  for  instance,  the  ship  hic 
not  been  sufficiently  victualled,  apparelled,  &c.,  al 
expenses  arising  from  that  measure  must  necessarilj 
fall  upon  the  master  and  his  owner. 

If  an  intermediate  port  must  be  entered,  because  tlv 
vessel,  in  consequence  of  a  particular  damage  sui 
tained,  is  unfit  to  prosecute  her  voyage,  as  when  maatt 
sails,  or  other  requisite  apparel,  are  lost  in  a  storm,  oi 
the  vessel  has  sprung  a  dangerous  leak :  all  the  ez< 
penses  of  entering  the  port  are  a  subject  of  generm 
average,  being  the  consequence  of  a  measure  Tolun* 
tarily  taken  for  the  preservation  of  the  whole.  But  as 
soon  as  the  object  of  putting  the  vessel  and  her  cargi 
in  safety  is  accomplished,  the  cause  for  general  conr 
tribution  ceases  ]  for  whatever  is  subsequently  don^ 
is  not  a  sacrifice  for  the  benefit  of  the  whole,  or  ton 
averting  an  imminent  danger,  but  is  the  mere  neces< 
sary  consequence  of  a  casual  misfortune.  If,  owtni 
to  the  injury  sustained  by  the  vessel,  the  cargo  mui) 
be  landed,  to  prevent  its  being  more  damaged,  Um 
charges,  of  unloading,  housing,  insuring  against  fire 
reloiuling,  &c.,  very  properly  fall  upon  the  proprietoi 
of  the  cargo.    For  the  landing  is  a  necessary  conse- 
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queuce  of  the  misfortune  which  had  occurred^  and 
cannot  be  said  to  be  resorted  to  for  the  purpose  of 
enabling  the  vessel  to  proceed  upon  her  voyage  when 
repaired,  since  the  goods  would  have  been  landed  also 
if  the  voyage  could  not  have  been  prosecuted.  The 
vessel^  therefore,  ought  not  to  be  charged  with  a  part 
of  those  expenses,  which  were  not  intentionally  in- 
curred for  her  benefit,  but  which  only  incidentally 
became  useful  to  her.  Even  if  the  unloading  were 
resorted  to  merely  for  the  purpose  of  repairing  the 
vessel,  still  it  being  the  natural  consequence  of  a  par- 
ticular average,  and  taking  place  after  the  ship  and 
cargo  are  in  safety,  it  cannot  be  a  general  average.-— 
it  would  also,  strictly  speaking,  be  wrong  to  apportion 
the  charges  of  loading  and  reloaduig,  warehouse-rent> 
&c.,  among  the  respective  owners  of  the  cargo,  accord- 
iDg  to  the  value  of  the  goods  (as  is  always  done  in  ge« 
nend  average,)  because  the  owner  of  valuable  goods 
in  a  narrow  compass  cannot  be  obliged  to  bear  an 
equal  share  in  those  charges  with  the  proprietor  of 
bulky  articles  of  small  value. 

If  the  damaged  vessel,  after  unloading,  is  repaired, 
the  object  of  this  measure  is,  to  restore  the  ship  to  her 
former  condition,  and  to  enable  her  to  carry  the  cargo 
to  the  place  of  its  destination.  The  repair  of  the  vessel^ 
hy  itself  J  is  evidently  not  an  object  which  concerns 
the  shipper,  and  to  which  he  can  be  obliged  to  con- 
tribute. Inasmuch  as  it  tends  to  forward  the  voyage, 
the  repair  of  the  vessel  certainly  concerns  the  shipper ; 
but  be  has  a  right  to  demand  it,  without  being  under 
aa  obligation  of  contributing  to  the  expense :  for  by 
virtue  of  the  contract  of  aflfreightment,  the  ship-owner 
is  bound  to  forward  the  cargo  to  the  port  of  its  des- 
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tination,  and  from  the  fulfilment  of  this  contract  no- 
thing short  of  impossibility  can  excuse  him.  To  re* 
pair  the  damage  accidentally  sustained  by  the  vessel,  if 
it  admits  of  being  repaired,  is  therefore  a  duty  incum- 

I 

bent  upon  the  ship-owner  by  the  contract  of  affreight- 
ment, and  it  is  counterbalancefi  by  the  merchant's  obli- 
gation of  either  waiting  for  the  repairs  at  the  inteimedi- 
ate  port,  or  of  paying  full  freight :  consequently  the  ex- 
penses thus  incurred,  however  they  may  exceed  what 
l;he  same  repairs  might  have  cost  in  another  port,  as 
well  as  the  maintenance  and  wages  of  the  sailors  during 
the  time  of  the  repairs  must  fall  upon  the  owners. 

But  the  ship-owner's  own  interest  dictates  the  re- 
pairs at  the  inteimediate  port.  He  would  lose,  accord- 
ing to  circumstances,  either  the  whole  or  a  propor- 
tional part  of  the  freight,  if  he  did  not  repair ;  and 
this  loss  would,  in  most  cases,  more  than  counterbalance 
what  he  might  save  by  terminating  the  voyage,  and 
dismissing  the  crew. 

Again,  there  may  be  cases  in  whicli  the  charges  of 
repairs  at  the  intermediate  port  are  not  higher  than  at 
the  port  of  destination  (where,  according  to  the  gene- 
rally-adopted principles,  they  would  have  fallen  entirely 
upon  the  owner),  when,  for  instance,  the  prices  of 
labour  and  materials  are  in  both  places  the  same; 
nay  the  delay  for  repairs  at  the  intermediate  port  may 
be  manifestly  to  the  prejudice  of  the  proprietors  of  the 
cargo,  when  other  vessels  can  be  obtained  to  forward 
the  cargo  speedily  at  a  moderate  freight.  The  ex- 
pense of  repairs,  therefore,  and  the  maintenance  and 
wages  of  the  crew  cannot,  agreeably  to  the  nature  of 
the  case,  be  a  general  average. 

When  the  cause  for  which  the  vessel  is  obliged  to 
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put  into  a  port  in  distress^  is  of  a  mixed  nature,  it  be-* 
comes  necessary,  to  distinguish  wiiether  the  general  or 
the  particular  average  incurred  was  the  principal 
cause,  and  what  expenses  were  occasioned  by  each* 
If  a  vessel,  for  instance,  has  sprung  a  dangerous  leak,  and 
at  the  same  time,  by  extraordinary  exertions  for  the 
general  interest,  has  lost  anchors  and  cables  3  then  only 
so  many  days'  wages  and  maintenance  of  the  crew  at 
the  intermediate  port  ought  to  be  placed  to  general 
average,  as  would  have  been  employed  in  providing 
those  articles,  had  their  loss  been  the  only  cause  of 
entering  the  port. 

The  above  theory  corresponds  with  the  Roman  law, 
as  £Eir  as  it  touches  upon  the  subject  in  question. 

A  vessel  bound  to  Ostia  suffered  considerably  by 
storm;  her  mast,  yard,  and  some  other  furniture 
were  burnt  by  lightning.  She  put  into  Hippo,  and 
after  having  speedily  provided  what  was  requisite,  she 
completed  her  voyage  and  delivered  her  cargo  in  good 
condition.  A  question  arose,  whether  the  proprietors 
of  the  cargo  ought  to  contribute  to  the  repairs  of  the 
vessel  ?  which  was  decided  in  the  negative,  because  the 
expenses  had  been  incurred  rather  for  the  benefit  of 
the  vessel  than  the  preservation  of  the  cargo.* — ^It 
does  not  appear  whether  any  expenses  were  occasioned 
by  entering  the  intermediate  port,  whether  the  vessel 
required  to  be  unloaded,  &c. ;  it,  therefore,  remains 
undecided  here,  whether  those  expenses  are  to  be 
allowed  or  not. 

Most  of  the  ancient  commentators  agree  in  the 
principle  upon  which  this  decMon  is  grounded,t  but 

*  L.  6  de  leg.  Rhod.        f  Roccus  de  nayibus,  not.  61,  and  others. 
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in  modern  times  it  has  been  greatly  deviated  from 
Biccard  says^  ^^  when  a  vessel  is  forced  by  storm  to  make 
a  port  in  order  to  repair  the  damage  sustained^  being 
unable  to  prosecute  her  voyage  without  the  risk  of 
being  totally  lost,  the  wages  and  maintenance  of  the 
crew,  from  the  day  on  which  it  was  determined  to  seek 
a  port  for  repairing  the  vessel,  to  the  day  of  departure 
from  that  port,  are  considered  a  general  average; 
also  the  charges  of  landing  and  reloading,  pilotage, 
and  other  dues  and  charges  occasioned  by  that  mea- 
sure." * 
Law  tad  In  this  country  it  has  long  remained  undecided  whe- 

SghSx^  ther  wages  and  maintenance  of  the  crew  during  the 
Da  Coeta  v.  repairs  of  a  particular  average  at  an  intermediate  port 
2T.R.407.  belong  to  general  average  or  not.  It  seems  that  for^ 
merly  the  courts  rather  inclined  towards  the  affirma- 
tive, and  that  thty  even  considered  the  repairs  them- 
^ackfon  v.  selves  as  constituting  a  claim  for  general  average.  At 
^t!r!509.  ^  ^^^^^  period,  however,  Lord  Kenyon  seems  to  have 
Unmmerr.  disapproved  of  the  latter  doctrine.  In  a  more  recent 
SM&^L  ^^^y  where  a  ship,  bound  from  Jamaica  to  Loiidon^  was 
^2-  run  foul  of  by  another  vessel,  two  days  after  the  ship's 

sailing,  by  which  accident  her  stern  and  several  knees 
were  broken,  and  the  master  was  obliged  to  cut  away 
part  of  her  rigging  and  return  to  Jamaica  to  repair  the 
damage,  which  repaii's  were  necessary  to  enable  her  to 
prosecute  the  voyage ;  and  where  the  owners,  upon  the 
vessel's  return  to  London,  made  a  demand  upon  the 
freighter  for  his  share  of  general  average,  in  which 
they  included  the  expense  of  the  pilotage  into  Kingi- 
ton,  that  of  unloading  and  reloading  the  cargo^  the 

»  Negoce  d* Amsterdam,  p.  280.    The  same  passage  we  find  in 
Beawes,  p.  150. 
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wages  and  provisions  of  the  crew^  and  the  amount  of 
repairs :  Lord  Ellenbormigh  said^  "  that  if  a  s«hip  be 
obliged,  from  any  cause  whatever,  to  return  to  port  for 
the  safety  of  the  whole  concern,  those  expenses  which 
are  absolutely  essential  to  enable  her  to  prosecute  her 
Toyage  may  be  considered  as  general  average ;  but  if« 
the  ship,  by  such  expenditure,  gain  a  lasting  benefit, 
there  must  be  a  deduction  on  that  account  of  so  much, 
which  must  be  placed  w*holly  to  the  ship-owner's  ac- 
count. That  the  repairs,  with  the  foregoing  limita- 
tion, were  general  average ;  so,  likewise,  the  expenses 
of  ualoading  the  cargo  to  make  them.  But  not  the 
wages  and  provisions  of  the  crew,  the  captain's  ex- 
penses during  the  repair,  the  crimpage  for  replacing 
deserted  seamen,  or  the  like."  Mr.  Justice  JSayley 
said,  "  he  doubted  whether  the  repair  of  any  particular  * 
damage  could  be  placed  to  the  account  of  general  ave- 
rage, inasmuch  as  it  is  a  benefit  done  to  the  ship,  atid 
if  the  captain  could  make  it  a  general  average^  by 
putting  into  port  to  repair,  it  would  always  be  his  in- 
terest to  endeavour  to  do  so.  If,  however,  the  repairs 
were  merely  such  as  were  necessary  to  enable  the  ship 
to  prosecute  her  voyage  home,  and  were  afterwards  of 
DO  benefit  to  the  ship,  such  repairs,  he  thought,  would 
properly  come  under  a  general  average.  Therefore^ 
deducting  the  benefit,  if  any,  which  resulted  to  the 
ship  from  such  repair,  the  rest,  he  thought,  was  to 
be  placed  to  the  account  of  general  average." 

But  the  repairs  done  to  a  vessel  are  always  a  benefit 
to  her^  and  I  doubt  whether,  according  to  the  above 
dittinction,  any  part  of  those  repairs  which  in  them- 
selves are  of  the  nature  of  a  particular  average,  can 
ever  be  construed  into  a  general  average. 

In  a  case  detemuned  not  long  after  the  last  men- 
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^^J!^-^  tioned,  the  couit  of  King's  Bench  held,  that  ih 
4Mauie&  Wages  and  provisions  of  the  captain  and  crew,  whil 
the  ship  remained  in  Cowes,  whither  slie  was  com 
pelled  to  go  for  the  safety  of  the  ship  and  cargo,  i 
order  to  repair  a  damage  occasioned  by  tempest,  wei 
not  a  subject  of  general  average.  They  also  held  tbt 
the  expenses  of  the  repairs  themselves  were  not  gem 
ral  average,  nor  were  the  wages  and  provisions  of  th 
crew  during  her  detention  in  port,  to  which  she  ha 
returned  and  where  she  was  kept  by  adverse  winds  an 
tempests.  Loi'd  Ellenboroiigh  said,  "  There  was  n 
sacrifice  of  any  part  by  the  master,  but  only  of  hi 
time  and  patience ;  and  (he  damage  incurred  was  b 
the  waves  and  winds." 

It  can  by  no  means,  however,  be  deduced  from  tbfa 
that  wages  and  provisions  are  excluded  from  genen 
average  also,  when  a  vessel  is  obliged  to  seek  a  poi 
for  the  purpose  only  of  repairing  a  damage,  which  it 
self  belongs  to  general  average.  Lord  Ellenborat^W 
words,  on  the  contrary,  appear  to  support  the  opposit 
opinion.  And  the  present  Lord  Chief  Justice  of  At 
King's  Bench,  speaking  of  the  wages  and  maintenano 
of  the  crew  during  a  delay  in  port  for  the  purpose  o 
repair,  says,  in  p.  361  of  his  excellent  work  on  the  km 
qf  shipping:  **  If  the  damage  to  be  repaired,  be  in  il 
self  an  object  of  contribution,  it  seems  reasonable  tfifl 
all  expenses  necessary,  although  collateral,  to  the  rt 
paration,  should  also  be  objects  of  contribution :  Am 
accessory  should  follow  the  nature  of  its  principal.^ 

It  is  now  usual  in  this  country,  when  a  vessel  puti 
into  a  port  on  account  of  a  damage  belonging  to  pai^ 
ficular  average,  which  requires  to  be  repaired  befon 
she  can  safely  proceed  on  her  voyage,  to  alk>w  in 
gfetierfil  ttvemg^  l!be<expei»e  of  entttkai  lAtt  port  and 
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of  UDloading ;  to  charge  tlie  owner  of  the  goods  or 
tbeir  underwriters  with  the  warehouse  rent  and  ex- 
penses attending  the  cargo^  and  to  throw  the  expense 
of  reloading  and  departure  upon  the  freight.  That  a 
correct  adjustment  is  not  obtained  by  this  distribution, 
will  appear  from  what  was  stated,  page  192.  This 
method,  however,  appears  to  have  been  so  far  sanc- 
tioned by  custom,  that  an  attempt  to  correct  it  would 
meet  with  great  opposition.  It  is  to  be  regretted  that 
while  such  anomalies  are  suffered  to  exist  in  practice, 
the  assured  is  sometimes  obliged  to  claim  what,  pro- 
perly speaking,  is  not  due  to  him,  to  make  up  for 
tho€«  cases  in  which  the  same  practice  withholds 
from  him  the  restitution,  to  which  according  to  the 
Balure  of  the  subject,  he  would  be  entitled. 

The  Hamburgh  insurance  laws  ordain  upon  this  In  foreign 
nibject  nothing  further,  than  that  "  extra  pilotcige  *^^'***"*'' 
aad  the  expense  incurred  by  a  vessel  which  having 
become  leaky,  or  on  account  of  any  damage,  is  obliged 
to  enter  a  port/'  are  to   be   brought   into  general 
average.*    The  practice,  however,  fully  agrees  with 
the  principles  advanced  by  Riccardy  and  the  ship  alone 
16  charged  with  nothing  except  the  actual  expense  of 
lepair. 

The  Prussian  law  expressly  enacts,  that  t  ^'  if  a 
venel,  having  sprung  a  leak  or  sustained  any  other 
damage,  be  forced  to  go  into  a  port,  all  the  charges 
inwards  and  outwards,  also  the  maintenance  of  the 
oiew  in  port,  and  tbeir  wages,  by  so  much  as  their 
mount  is  augmented  in  consequence  of  such  pro- 
longation of  the  voyage,  belong  to  general  average. 
Uis-^ypKeft  abo  to  the  charges  of  unkMiding  andre- 

*  Tit  31,  Art  9,  No.  3.  f  W^^^  ^  t89A. 
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loading,  if  the  cargo  must  be  discharged  in  port  for 
the  purpose  of  repairing  the  vessel,  or  for  other 
efficient  reasons. 

By  tlie  Swedish  Ordinance  of  insurance,  it  is  even 
reckoned  general  average  "  if  a  vessel  become  leaky 
or  strike  upon  the  ground  or  upon  cliffs,  so  as  to 
render  it  necessary  to  discharge  the  cargo,  and  by 
careening,  or  otherwise,  to  repair  that  part  which  is 
,  really  damaged  by  the  striking,  and  refit  her  for  again 
receiving  her  cargo,  and  continuing  her  voyage,  also 
the  ship's  furniture  thereby  spoiled."  And  by  the 
Danish  articles,  "  the  charge  of  heaving  off  a  vessel 
which  is  aground,  incurred  for  the  purpose  of  saving 
the  ship  herself,  and  the  lives  and  goods  on  board,  also 
the  repairs  and  careening,  if  the  damage  have  taken 
place  under  water.'*  ♦ 

Baldasseroni  states,t  "  that  he  never  heard  it  dis- 
puted, that  the  charges  of  entering  the  nearest  port, 
and  the  repairs  of  damage  incun'ed  to  prevent  ship- 
wreck, belong  to  general  average,  but  that  a  differ- 
ence of  opinion  often  prevails  as  to  the  cause  and 
nature  of  the  damage;  that  when  it  arises  from  a 
natural  cause,  it  is  usual  to  bring  to  the  account  of 
general  average  that  part  only,  which  has  been  added 
to  the  damage  for  the  joint  benefit ;  and  to  the  ac- 
count of  particular  average,  that  damage  the  cause  of 
which  is  special,  (not  having  reference  to  the  joint 
benefit,)  or  the  repairs  by  which  without  necessity  the 
ship's  value  has  been  improved ;  but  that  all  the  ex- 
pense of  making  a  port  for  the  general  benefit^  and  all 

*  Swed.  *^  what  concerns  the  ship  and  belongs  to  average,*^  §.f; 
Dan.  av.  No.  6. 
t  T.  !▼.  Tit  2,  §.  80. 
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the  consequences  resulting  from  tbat  step  have  always  . 
been  considered  as  subjects  of  a  general  contribution. 

The  French  Ordonnance  de  la  MaruiCy  makes  no 
mention  of  the  expense  of  putting  into  a  port  in  dis- 
tress ;  but  the  practice  of  the  court  of  Admiralty  at 
Marseilles,  according  to  Emerigon*»  testimony,  nearly 
corresponded  with  the  principles  laid  down  by  Riccard. 
**  A  vessel,"  he  says,  '*  which  had  considerably  suf- 
fered by  storm,  so  as  not  to  be  able  to  proceed  on  her 
voyage  without  a  risk  of  being  lost,  goes  into  a  port 
for  repairs.  The  charges  of  unloading  and  reloading, 
the  maintenance  and  wages  of  the  crew  during  the 
time  which  is  spent  there,  are  all  placed  to  general 
average.  The  charges  of  repair,  however,  the  cost 
of  masts,  sails,  and  other  apparel  purchased,  are  ex- 
cluded from  general  average.  But  should  it  be  nece^  , 
sary  to  pay  exorbitantly  for  these  articles,  owing  to  a 
scarcity  of  labourers  or  high  price  of  materials,  that 
part  which  is  paid  above  the  common  value,  would  be 
brought  into  general  average.*  He  adds,  that  the 
practice  of  the  other  courts  of  Admiralty  of  the  king- 
dom corresponded  with  these  principles.^f 

The  Code  de  commerce,  however,  has  established 
principles  which  differ  materiaUy  from  those  just  men- 
tioned. It  enacts  (Art.  400,  §.6),  that  "  the  wages 
and  provisions  to  the  seamen  during  the  detention  in- 
cnrred  by  a  vessel  on  her  passage  being  stopped  by 
order  of  a  sovereign  power,  or  during  the  repair  of 
damages,  voluntarily  sustained  for  the  common  benefit, 
belong  to  general  average,  if  the  vessel  be  freighted 

*  This  is  evidently  wrong :  the  expensiveness  of  the  repairs  cannot 
change  a  damage,  which  is  of  tlie  nature  of  a  particular  average,  to 
general  average.  t  Tom.  1,  p.  '625. 
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by  the  month." — (§.7),  "That  the  charges  of  unloading 
a  vessel  for  the  purpose  of  lightening  and  bringing 
her  into  a  port  or  river,  when  the  vessel  by  storm  or 
pursuit  of  an  enemy  is  forced  to  enter  it,  arc  general 
average."— (Art.  403,  §.  3),  "  That  the  charges  inci- 
dent to  going  into  a  port,  occasioned  either  by  the 
accidental  loss  of  cables,  anchors,  sails,  masts  and 
cordage,  or  by  the  necessity  of  victualling,  or  of  re- 
pairing a  leak,  are  particular  average." — (§.  4), "  That 
the  provisions  and  wages  of  seamen  during  the  deten* 
tion  of  a  vessel  on  her  passage  by  order  of  any  sove- 
reign power,  and  during  the  repairs  which  may  there 
be  required,  are  particular  average,  if  the  vessel  be 
freighted  for  the  voyage."* 

On  examining  these  modern  French  laws,  we  find 
.that  on  the  one  hand  they  abolish  the  perverse  prac- 
tice of  bringing  into  general  average  the  seamen's 
wages  paid  during  the  repairs  of  a  particulai*  average 
of  the  ship ;  but  that  on  the  other  hand  they  establish 
principles  which  are  not  consonant  with  the  nature 
.of  the  subject.  Tlie  charges  of  lightening  a  vessel  in 
order  to  bring  her  into  a  port  when  in  distress,  are 
reckoned  general  average  only  when  the  vessel  is 
forced  by  stoim  or  pursuit  of  an  enemy  to  take  refuge 
in  a  port;  and  they  are  particular  average  when  that 
measure  was  rendered  necessary  by  an  accidental  loss 
of  Biuls,  masts,  &c.— Yet,  if  a  vessel,  by  any  accident, 
without  the  master's  fault,  is  placed  in  such  a  situa- 
tion as  not  to  be  able,  without  manifest  <IaDg^^  Id 
continue  her  voyage ;  if,  for  instance,  she  have  spniagE 
leak^  have  lost  masts,  sails  or  anchors,  and  a  resolution 

^  Art  40(VNe.  6  &  7 ;  art  403,  No.  a  luu 
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to  put  into  a  port  be  taken,  not  for  escaping  a  storm 
or  an  enemy,  but  to  prevent  foundering,  or  avoid 
being  exposed  to  imminent  danger ;  in  all  such  cases 
the  port  being  entered  in  consequence  of  a  considerate 
determination  for  the  purpose  of  extricating  the  whole 
fifom  real  danger,  the  charges  thereby  incurred  ought, 
according  to  first  principles,  to  belong  to  general 
average. 

As  to  the  distinction  made,  with  respect  to  seamen's 
wages  and  provisions,  in  cases  of  detention  and  repairs 
of  damages  which  belong  to  general  average,  it  will  be 
necessary  to  notice,  that  the  Ordonnance  de  la  Marine 
bag  already  made  the  same  distinction  in  regard  to 
Mps  detained  by  a  sovereign  power.  '*  The  mainten- 
ance and  wages,'*  says  the  7th  article.  Tit.  des  av., "  of 
the  crew  of  a  vessel  detained  during  the  voyage  by 
Older  of  a  sovereign  power,  shall  be  considered  as  ge- 
neral average,  if  the  vessel  be  freighted  by  the  month ; 
bat  if  freighted  for  the  whole  voyage,  they  are  to  be 
borne  as  particular  average  by  the  ship  alone/'  *    The 


*The  same  direction  is  contained  in  the  18th  and  19th  articles 
«f  the  90th  chapter  of  the  Ord.  de  Bilbaoy  except  that  the  latter 
vitfa  greater  propriety  than  the  Ord.  de  la  Marine  says,  "  that  the 
jBaintenance  and  wages  of  the  crew  in  cases  of  detention,  when 
the  freight  is  agreed  upon  for  the  whole,  are  not  to  be  brought  into 
geoeral  average,  because  they  must  be  at  the  charge  of  the  owner  or 
of  the  veuel, "  The  20th  article  proves,  that  in  Spain  the 
and  maintenance  of  seamen,  in  case  of  repairs  or  other 
detention  in  port,  are  not  general  average.  It  enacts,  that  *^  when  a 
captain,  by  storm,  fear  of  an  enemy,  or  any  other  unavoidable  inci. 
inrt,  b  obliged  to  go  into  a  port,  and  to  make  some  stay  there  far 
the  purpose  of  refitting,  or  for  his  security,  and  not  being  able  to 
irocove  the  necessary  money  on  credit  or  upon  bottomry,  he  sbottM 
be  obliged  to  sell  merchandise  at  a  loss,  the  damage,  on  bang 
proved  to  have  been  incurred  really  for  the  general  benefiCi  it  to  be 
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Codcj  we  see,  has  adopted  this  article^  and  extended 
it  to  the  detention  of  ships  in  a  port  into  which  they 
took  refuge  for  the  repair  of  damages  belonging  to  ge- 
neral average. 

Pothier  explains,  in  the  following  manner,  the  in- 
tention of  the  Ordonnance  in  distinguishing  the  af- 
freightment of  a  vessel  concluded  for  the  whole  voy- 
age from  that  by  the  month  :*  *'  The  payment  for  the 
services  afforded  by  the  mariners  in  watching  andpre- 
sei^ving  the  freighter's  goods  being,"  says  he,  *^  includ- 
ed in  the  freight,  the  captain  is  obliged,  if  the  af- 
freightment be  for  the  voyage,  to  employ  his  seamen 
in  those  services  during  the  whole  duration  of  the 
voyage,  of  which  the  detention  forms  a  part,  because 
he  receives  freight  for  tUe  whole  voyage,  which  in- 
cludes the  time  of  the  deteption  of  the  vessel.  Since 
the  captain,  therefore,  ow#s  the  services  of  his  mari- 
ners to  the  freighter  during  the  detention  as  well  as 
during  the  remaining  time  of  the  voyage,  he  must 
maintain  and  pay  the  mariners,  at  his  expense,  during 
the  detention  as  well  as  during  the  rest  of  the  voyage, 
and  the  freighter  is  not  obliged  to  contribute  towards 
it.  But,  if  the  affreightment  was  by  the  month,. the 
captain,  not  receiving  any  freight  during  the  dctenttoD, 
does  not  owe  the  services  of  his  mariners  to  the 
freighter  during  that  period ;  the  latter  must,  there- 
fore, contribute  to  the  maintenance  and  wages  of  the 
niarinei*s  in  consideration  of  the  services  be  received 
from  them." 

placed  to  general  average,  after  deducting  that  which  has  beeo 
applied  to  the  purchase  of  provisions,  payment  of  wages  and  other 
tequisites  for  the  vessel,  all  which  are  to  be  held  particular  avertge 
at  the  charge  of  the  captain." 

♦  Traite  des  ckarte-partUt^  No.  85,  torn.  ti.  p.  S99. 
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It  may  be  added^  that  the  captain,  not  only  owes 
le  services  of  his  mariners  to  the  freighters  for 
ratching  ^their  goods,  but  even  leaving  that  service 
Qt  of  the  question,  is  obliged  to  retain  them  in  order 
a  be  ready  for  departure  as  soon  as  the  obstacle  is  re- 
Boved. 

-  These  arguments  apply  with  equal  force  to  the  case 
if  a  vessel  going  into  a  port  to  repair  a  particular  da- 
Mge,  and  serve  as  a  further  illustration  of  the  theory 
(tren  above.  If  the  captain  owes  to  the  freighter  the 
ervices  of  the  mariners  during  a  detention,  he  must  . 
kmbtless  owe  the  same  services  during  any  accidental 
blay.  at  an  intermediate  port ;  and  the  more  so,  as  the 
Brvices  rendered  by  the  seamen  in  repairing  the  ves- 
el,  are  exclusively  for  the  benefit  of  the  vessel,  and 
tot  of  the  cargo.  It  is  singular,  that  EmerigonjiVL 
nenting  to  the  above  explanation  of  Pothier's,* 
lioald  not  apply  it  also  to  the  detention  in  a  port 
atered  in  distress,  but  should  approve  of  the  then 
listing  usage,  which  was  contrary  to  that  doctrine.f 

But  the  same  argument^  do  not  apply  to  a  detention 
D  port  in  consequence  of  a  damage  sustained,  which 
a.Uself  constitutes  a  claim  for  general  average.  The 
ttvice  of  the  sailors  in  repairing  such  damage,  or 
lidr  provisions  and  pay  during  a  time  in  which  they 
perform  no  service,  are  consequences  immediately  re- 
idting  from  the  measure  adopted  for  general  preser- 
vition.  It  is  known,  while  masts  and  sails  are  cutting 
»way,  that  the  voyage  cannot  be  prosecuted  unless 
tbese  articles  be  i*eplaced,  and  that  they  cannot  be  re- 
pliced  without  the  vessel  entering  a  port,  and  making 

♦  T.  I.  p.  539.  t  Ibijli  P-  <>^5. 
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there  the  oecessary  stay.  The  time  lost  in  refitting, 
and  the  expenses  attending  it,  are,  therefore,  a  saci;i* 
fice  for  the  common  benefit,  as  well  as  the  mast^  and 
cables  cut  away,  and  must  equally  be  borne  by  all 
concerned*  It  would,  for  these  reasons,  be  desirable 
that  the  distinctions  between  vessels  freighted  for  the 
voyage,  and  by  the  montli,  were  not  extended  to  re- 
pairs of  damages  of  the  nature  of  a  general  average. 

Indeed,  the  case  of  repairs  of  damages,  which  are 
of  the  nature  of  general  average,  is  the  only  one  in 
which  wages  and  provisions  ought  to  be  brought  into 
general  average ;  for,  although  it  must  be  admitted, 
that  when  the  freight  is  stipulated  by  the  month,  the 
freighter  ought  to  contribute  towards  the  charge  of 
maintaining  the  crew  during  a  period  in  which  he 
pays  no  fireight,  and  in  which,  for  that  reason,  the  ser« 
vice  of  the  mariners  cannot  be  included  in  the  freight| 
yet,,  those  charges  are  not,  properly  speaking,  of  the 
nature  of  general  average,  being  involuntarily  incur- 
red, and  not  in  consequence  of  a  measure  delibe- 
rately taken  with  a  view  of  benefiting  the  diip  and 
cargo. 

It  does  not  clearly  appear,  whether  in  the  charges 
incurred  in  a  port  resorted  to  in  distress,  which,  without 
reference  to  the  mode  of  affreightment,  are  declared  a 
particular  average,  if  the  necessity  of  making  such 
port  was  caused  by  a  particular  average,  (Art.  4/03^ 
§•  3),  seamen's  wages  and  provisions  are  meant  to  be 
included,  but  I  presume  that  they  are. 

It  is  very  essential  to  observe  here,  that  the  French 
law,  in  tile  quoted  passages,  uses  the  term  '^  particular 
average,"  not  merely  in  contradistinction  from  "  ge- 
neral average,'"  but  as  ^^  a  charge  upon  the  under- 
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I."  *  NoAV,  if  the  charges  in  port,  such  as  liar- 
luties,  unloading  and  reloading,  &c.,  occasioned 
repairs  of  a  particular  damage  of  the  ship,  are 
general  average,  (which,  indeed,  as  has  been 
f  p.  192,  they  ought  not  to  be,)  there  can  be  do 
that  they  must  be  at  the  charge  of  the  reepective 
nrriters.  But  this  is  not  so,  (according  to  general 
pies,  when  the  insurance  is  only  upoD  the  vessel 
er  outfit)  with  respect  to  seamen's  wag^  and 
ions,  which,  in  France,  in  the  above-mentioned 
ftre  also  made  a  chaise  upon  the  underwriters  of 
Mel.  In  all  other  countries  these  charges  are  to 
»e  by  the  ship-owner  alone,  unless  it  be  other- 
tipulated  in  the  policy.f 

en  goods,  which  required  to  be  discharged  in  Exterior 
Yt  the  purpose  of  repairing  a  damage,  voluntari-  j^^^ 
lergone  for  the  general  benefit,  are  damaged,  '""'f"!. 
,  burnt,  or  in  any  other  way  destroyed,  the  loss  eiay,  &c. 
BCurred,  being  the  consequence  of  a  measure 
id  for  the  general  advantage,  ought  to  be  gene- 
irsge.     The  same  damage,  however,  happening 
ds  discharged  in  consequence  of  an  accidental 
stained  by  the  vessel,  must  titll  upon  the  owner 
being  the  result  of  a  particular  average.    But 
the  expenses  of  unloading,  of  crew'x  wages  and 
ions,  &c.,  are  reckoned  general  average,  even  if 
nel  have  put  into  port  in  consequence  of  a  par- 
'  average,  as  we  have  observed  to  be  the  prac-    ' 

wrigon,  I.  S39.  ^ 

:  the  ad  Chap.,  and  in  the  Oth  Cbap.  the  article—"  Tbe 
nd  maintenance  of  the  ciew  during  the  repairs  Sec .,  aie  not 
■r  KTcrBge." 
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tice  every  where  except  in  England  and  France,  tb 
damage  done  to  the  goods  by  exterior  causes,  by  rob 
bery,  fire,  &c.,  must  also  belong  to  the  same  class 
and  it  is  usual  at  Hamburgh^  and  other  places,  to  in 
elude  in  general  average  also  the  premium  of  insurano 
against  fire  upon  goods  unloaded  in  a  foreign  port. 

Internal  de-  But  an  internal  decay  of  the  goods  in  port  cau  in  m 
^^j^'  case  belong  to  general  average,  being  alone  to  h 
!*«•  ascribed  to  the  quality  of  the  goods,  which  ought  neve 

to  prejudice  the  rest  of  the  shippers,  or  the  ship-owner 
The  trade  in  perishable  commodities  is,  by  its  nature 
exposed  to  greater  hazards  than  that  of  other  goods,  am 
the  occasional  losses  to  which  such  articles  are  subject 
from  internal  decay,  must  be  counterbalanced  by  th 
extraordinary  profits, which  they  sometimes  yield,  owiof 
to  the  very  circumstance  of  their  being  perishaUe 
A  tacit  agreement  cannot  be  supposed  to  subsist  be 
tween  the  shippers  of  goods  not  perishable,  and  thosi 
of  perishable  goods,  by  which  the  latter  could  bejos* 
tified  in  demanding  from  the  former  an  indemnlQ 
for  the  decay  of  their  goods  occasioned  by  any  deten- 
tion whatever  :  for  such  an  agreement  would  be  de- 
cidedly to  the  disadvantage  of  the  former,  because 
they  would  run  a  part  of  the  risk  on  the  perisIuiUc 
goods,  without  ever  having  any  share  in  the  profits.— 
Owners  and  merchants  suffer  already  too  much  by  the 
practice  of  not  attending  to  the  distinction  w*hicb,  as 
has  been  observed  before,  should  be  made  between 
goods  liable  and  goods  not  liable  to  decay,  in  the  ad- 
justment of  such  external  damage  as  belongs  to  gene- 
ral average,  for  instance,  that  occurring  on  a  jettison; 
and  of  considering,  and  allowing  for^  that  part  of  tbe 
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loBS  which  ought  in  reality  to  be  ascribed  to  the  qua- 
%  of  the  goods,  as  if  it  were  the  consequence  of  a 
measure  taken  for  tiie  general  benefit.  With  equal, 
nay  perhaps  greater  propriety,  might  other  losses 
arising  from  the  detention,  such  as  a  fell  in  the  mar- 
ket, interest  of  money,  &c.,  be  brought  into  general 
average. 

When  a  part  of  the  cargo  is  shipped  over  into  light-  Loii  of 
era  or  the  long-boat,  in  order  to  extricate  the  ship  and  ^|^ 
[  cargo  fh>m  a  perilous  situation,  as  for  instance,  to  set 
>  a  stranded  vessel  afloat,  or  to  lighten  a  leaky  one,  and 
bring  her  into  the  harbour :  the  charges  of  such  a 
measure,  as  well  as  the  damage  sustained  by  the 
goods  in  consequence  of  it,  undoubtedly  belong  to 
general  average.  It  would  be  extremely  preposterous 
to  exclude  the  loss  of  goods  in  lighters,  under  a  pre- 
text that  they  were  not  intentionally  sacrificed.  They 
irere  exposed  intentionally  to  an  extraordinary  dan- 
ger for  the  benefit  of  the  whole,  and  this  is  a  sufficient 
title  to  compensation ;  for  to  expose  another's  property, 
or  to  destroy  it,  without  compensation,  would  be  equal- 
ly unjust.  The  Roman  law  directs  in  such  cases,  ' 
that  ^*  the  goods  put  into  the  smaller  vessel,  if  they 
miscarry,  shall  be  considered  as  if  cast  overboard.''  * 

The  same  rule  will  still  apply,  when  a  vessel,  with- 
out being  too  heavily  laden  for  the  usual  depth  of  the 
port  of  her  destination,  is  obliged  to  unload  part  of 
ber  cargo,  owing  to  an  unumal  shallowness,  or  to  any 
timilar  canse.f  For  the  measure  is  occasioned  by  an 
miforeaeen  circumstance,  and  is  necessarily  resorted 

*  L.  4  de  leg.  Rhod. 

t  Weijtsen,  J.  SO;  Park,  7ih  ed.  1. 805. 
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to  for  the  purpose  of  avoiding  a  danger  threateniii|f  \ 
the  whole,  and  mnst,  therefore,  be  at  the  expensie  aiii 
peril  of  alt  concerned ;  and  it  can  make  no  different 
whether  such  a  circumstance  takes  place  in  an  earli^ . 
part  of  the  voyage,  or  at  its  termination.     Only  in  Ae  i 
•latter  case,  tlie  common  lighterage,  which  would  it 
all  events  have  been  paid,  must  be  deducted.*   .         • 
Thus  far,  it  seems,  there  can  be  no  difference  of  ] 
-'    opinion;  but  the  case  is  otherwise,  if,  owing  to  the  ^ 
nature  of  the  river  or  port  to  which  a  vessel  is  bound,  > 
it  becomes  always,  or  frequently,  necessary  to  unloAl 
part  of  her  cargo  to  enable  her  to  proceed. — ^If  the 
consignees  themselves  send  to  the  roadstead  for  thrir 
goods,   and   take  them  under  their  own  control,  it 
is  evident  that  there'  remains  no  further  connexida 
between  such  goods  and  the  vessel,  or  the  rest  of  the  ' 
cargo.— If  the  goods  are  forwarded  indiscriminately  fn 
lighters,  procured  for  that  purpose  by  the  captdn,  6r 
by  an  agent,  (as  is  usually  done  at  the  Htlder  wiih 
large  vessels  bound  to  Amsterdam,  at  Cronsfadt  wiA 
vessels  bound  to  St.  Petersburghy  &c.),  it  is  clear  that 
the  extra  lighterage  and  expenses  of  unloading  mittt 
be  borne  by  all  the  proprietors,  according,  to  the  ^ 
.    and  weight  of  the  several  goods,  but  cannot  be  a  gen^ 
ral  average,  for  else  a  general  average  would  iiece^ 
.warily  take  place  even  after  the  most  prosperous  voy- 
age.   But  whether  in  the  latter  case  the  occaskiail 
damage  to  which  the  goods  in  lighters  are  exp^^ 
ought  to  be  a  general  or  a  particular  average,  is  n^ 
80  easily  decided.    On  the  one  hand,  it  may  be  sai4» 
that  the  measure  being  necessarily  resorted  to  for  tife 
benefit  of  all,  the  peril  ought  also^to  be  injCQmnvMiy 
and  this  is  the  view  which  all  the  legislaton  on  ^e 
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emitiBent  have  taken,  where  losses  of  this  description 
met  always  considered  as  general  average.  On  the 
^Iber  hand,  it  may  be  urged,  that  the  unloading  is  not 
occasioned  by  an  imminent  danger,  or  even  by  an  un- 
fveseen  accident.  And  this  consideration  seems  to  be 
prevalent  at  Lloyd's,  where  such  losses  are  generally 
tettled  upon  the  same  footing  as  losses  sustained  in  a 
common  disembarkation. 

The  Hamburgh  Ordinance  of  insurance  says,"  When- 
a  master^  in  order  to  lighten  a  vessel  in  a  river  or  at 
the  entrance  of  a  port,  loads  a  part  of  her  cargo  over 
lolo  smacks  or  other  small  craft,  any  damage  or  loss 
liappeniiig  to  the  same  is  reckoned  equal  to  jettison 
and  must  be  paid  for  as  general  average.''*  And  the 
French  law  enacts,  that  if  goods  be  lost  which  are  load- 
ed into  barks  for  the  purpose  of  lightening  a  vessel  on 
eotering  a  river  or  a  port,  the  loss  is  to  be  distributed 
over  the  ship  and  the  whole  cargo.f  The  Russian, 
ProssiaD,  Rotterdam,  and  other  Ordinances  of  insur- 
■  ipqs  contain  similar  directions.^ 

The  laws,  cited  above,  with  the  exception  of  the  two 
Ittt,  mention  only  the  loss  of  the  goods  and  not  of  the 
fighters.  It  is,  however,  understood  that  these  last  are 
not  allowed  for  in  general  average,  when  hired  or 
freighted  from  a  third  person,  because  the  freight  or 
fighterage'  agreed  upon  includes  a  compensation  for 
die  risk,  to  which  they  are  exposed.  But  if  the  vessel's 
IcDg-boat  has  been  employed  for  that  purpose  and 
.  losty  i$B  value  ought  tp  be  restored  in  general  average;^^ 

•Tit  W, art  11. 

tOni.,de  la  Mar,  Tit.  <lu  jet,  art  19 ;  Code,  art.  427. 
i  S-  1818;   Rot  ins.  ord.  §.  98—95;  Daa.  5;  Ord.  de  Bifbr 
etc,  art  14. 
I EmierfgoD, 1. 613.   •'  .  ..    i 
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The  Prussian  law  goes  still  farther  iipon  the  subject 
hired  craft,  by  ordering  that,  if  any  part  of  the  cai^i 
the  craft  be  cast  overboard,  the  loss  is  to  be  apporti< 
in  general  average  among  the  craft  and  her  remi 
cargo,  and  the  contribution  of  the  cargo  of  the 
is  to  be  borne  by  the  principal  vessel  and  all  her 
maining  cargo. — A  very  proper  regulation,  provii 
a  loss  of  the  nature  of  general  average  which 
lighter  may  sustain,  be  also  compensated  for,  and  tl 
the  cargo  of  the  craft  contribute  also  towards  the 
neral  average. 

When  the  lighter  into  which  a  part  of  the  cargcv 
shipped  for  the  general  benefit,  arrives  safely,  but 
principal  vessel  miscarries,  no  contribution  takes  ph 
This  direction  is  positively  expressed  in  the  ci 
passages  of  the  Roman,  French,  and  Spanish  lai 
and  has  very  properly  been  adopted  everywhere, 
the  lighter  and  her  cargo,  not  owing  their  presei 
4ion  to  the  loss  of  the  principal  vessel,  cannot  be  lial 
to  contribute  towards  such  loss.    In  the  quoted  pat- 
-sage  of  the  Roman  law,  the  ground  of  this  regnlat 
lis  st^ed  to  be,  that  no  contribution  takes  place 
goods  cast  overboard  unless  the  ship  have  been 
served. 

But  it  is  not  conformable  to  the  nature  of  the  sal 
ject,  to  consider  the  unloading  of  goods  into  lighl 
equal  to  jettison,  for  there  is  this  material  diffei 
between  the  two,  that  when  goods  are  cast  away, 
chance  of  their  preservation  is  next  to  nothing,  bat 
•    when  shipped  into  another  vessel,  they  retain  nearly 
an  equal  chance  with  those  left  on  board.    And  to  tUt» 
difference  It  is  owing,  that  the  rule  of  not  granting  M| 
contribution  unless  the  ship  be  saved^  ia  with  full  jot* ' 
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loe  applied  to  the  case  of  unloading  here  considered^ 
HMNigh  in  the  case  of  jettison,  as  shown  above/  it 
|Hdd  be  manifestly  prejudicial  to  the  owners  of  the 
ImmIs  cast  overboard,  and,  therefore,  ought  not  to  be 
gplied  to  that  case.    Goods  so  transhipped  may  pos- 
hy  be  entirely  saved,  while  the  vessel  and  the  goods 
Mk  on  board  are  wholly  lost.     The   proprietor  of 
Ife  goods  transhipped  has,  therefore,  no  right  to  com^ 
rikin  that  his  goods  may  totally  perish,  and  yet  thos& 
eft  in  the  vessel  and  subsequently  saved  from  ship-^ 
IKck  contribute  nothing  towards  his  indemnification.. 
(•in  the  latter  ca3e,  he  were  allowed  a  claim  upon  the 
pods  saved  from  the  principal  vessel,  such  as  I  have 
hpim  to  be  injustice  due  to  the  proprietor  of  goods 
kR>WQ  overboard,  his  situation  would  be  more  ad* 
■rtageous  than  that  of  the  other  proprietors  and  the 
Up-owner :  for  his  chance  would  in  no  case  be  worsCj 
m  io  some  cases  better  than  theirs. 
Wbat  was  before  observed  concerning  damage  and 
temal  decay  of  goo<ls  in  port,  applies  also  here.    If, 
^Cbe  transhipment  the  goods  be  damaged,  broken, 
or  partly  lost,  that  damage  belongs  to  general 
,  but  not  the  deterioration  which,  owing  to 
■ir  perishable  nature,  they  suffer  by  the  influence  of 
Mt  or  cold.     This  distinction,  however,  although 
■ftded  in  the  nature  of  the  subject,  is  not  always  at- 
to  in  practice. 


When  the  departure  of  a  vessel  is  delayed  by  storm  Protnctioa 
r  frost,  such  protraction  caused  by  natural  events,  Voyage  bv 
id  the  charges  arising  from  it,  are  not  average.  «onn#fto»^» 
Fages  and  provisions  to  the  crew  are  entirely  at  the 
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charge  of  the  ship-owner,  and  must  be  paid  out  of  the  f 
freight ;  in  fixing  which,  the  possibility  of  such  delays^  •! 
especially  on  voyages  at  an  advanced  season,  shooli^ 

• 

always  be  taken  into  consideration.*     In  the  sanii^' 
manner,  the  expenses  of  a  vessel  which,   not  being;! 
able  to  enter  a  river  on  account  of  floating  ice,  is 
forced  by  that  circumstance,  and  not  by  damage  or  im*  ! 
minent  perils,  to  put  into  a  port  and  winter  there,  ought  i 
not  to  be  brought  into  general  average,  this  being  a  ^ 
<lelay  sustained  in  the  ordinary  course  of  events,  and  i 
not  in  consequence  of  any  misfortune.    The  owner  * 
of  the  goods  suflcrs  from  it  in  being  deprived  of  his  capi- 
tal, perhaps  also  by  the  deterioration  of  his  goods,  and  ^ 
the  fall  of  the  market;   and  the  ship-owner  likewise 
suffers  by  the  wear  and  tear  of  the  ship,  and  the  aug- 
mented expenses  of  the  voyage.    Emerigon  says,  "  No  * 
notice  can  be  taken  of  the  detentions  arising  from  • 
contrary  winds  or  from  calms.     Were  it  otherwise, 
every  voyage  would  occasion  a  thousand  disputes.'*t 
When  a  vessel,  however,  is  long  detained  by  natural  • 
^obstacles  of  that  kind  in  a  port  which  she  entei^  in 
distress,  it  then  appears  to  me  that  the  question  wbe-  ' 
thet*  her  crew's  wages  are  to  be  general  average,  can 
oiily  depend  on  the  cause  of  her  entering  thepoitbehig 
the  subject  either  of  a  general  or  a  particular  average. 
Bynkershoek  relates  it  to  have  been  decided  by  Ae 
Senate  of  Holland,  that  the  expenses  of  delay  in  a  port 
which  a  vessel  entered  on  account  of  storm  or  vicinity 
<[)f  privateers,  belongs  to  general  average.    One  of  tbe 
seoators,  however,  was  of  a  contrary  opinion.^ 


< 
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*  Langenbedc,  159.  f  1. 55r. 
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.When  a  vessel  strikes  by  accident  upon  a  shore,  a  Acddentai 
rocky  or  a  shoal,  tlie  damage  thereby  occasioned  to  ■^"*^» 
Aft  vessel  or  her  cargo,  is,  like  every  other  accidental 
damage,  particular  average ;  consequently  the  charges 
expended  in  order  to  repair  that  damage  are,  on  first 
principles,  also  particular  average.    But  a  stranded 
T^sel  in  most  instances  is  in  danger  of  beii^g  lost, 
unless  speedy  measures  be  taken  for  her  preservation. 
Tliose  measures  are  general  average,  so  far  as  they 
serve  to  avert  a  danger  threatening  the  whole  concern. 
The   expenses  and  damages  incurred  for   repairing* 
or  diminishing  an  already  existing  loss,  must,  there-  . 
fiure,  be  distinguished  from  those  by  which  a  future 
loss  threatening  the  whole  is  intended  to  be  avoided. 

The  charges,  therefore,  of  heaving  a  vessel  ofi^ 
without  discharging  her,  are  general  average,  since 
d^y  are  incurred  for  the  benefit  of  all  concerned;  and 
80  is  a  jettison  resorted  to  for  lightening  and  floating 
die  vessel.  Charges  and  damages  occasioned  by  un- 
loading a  stranded  vessel,  are  general  average,  if  the 
discharge  was  for  the  purpose  of  getting  the  vessel 
afloat,  and  that  object  be  accomplished.  But  should 
t^  stranded  vessel  be  lost,  or  subsequently  saved  as  a 
Qeire  wreck,  no  contribution  can  take  place,  because 
i(b  then  a  salvage  loss.  If  the  discharge  be  not  for 
die  express  purpose  of  floating  the  vessel  and  saving 
Ae  whole :  if^  for  instance,  the  vessel  by  a  high  tide 
be  carried  far  up  the  shore,  and  so  fixed  there,  that 
^  must  be  dug  out  (as  happened  some  years  since 
to  a  vessel  coming  from  London^  which,  near  the  port 
of  Hamburgh  was  thrown  upon  a  piece  of  ground 
adied  the  Grassbrock),  no  contribution  ought  to  take 
place.  The  unloading  in  such  cases  b  not  effected  with* 
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a  view  to  set  the  vessel  afloat,  but  merely  to  obtain  the 
cargo;  the  vessel,  therefore,  ought  not  to  contribute 
towards  the  unloading,  although  she  be  accidentally 
benefited  by  it ;  nor  are  the  owners  of  the  cargo  ta 
contribute  to  the  charges  of  digging  the  vessel  out; 
these  expenses  being  incurred  merely  for  the  benefit  of 
the  vessel.  In  the  case  just  mentioned,  it  was  of  no  con- 
sequence to  the  consignees  whether  the  vessel  were 
floated  or  not ;  they  could  not,  therefore,  according  to 
the  nature  of  the  case,  be  obliged  to  bear  the  costs  of 
a  transaction,  in  which  they  were  not  interested.  But 
even  had  the  stranding  not  happened  so  near  the  port 
of  destination,  but  at  a  place  where  it  might  have  been 
of  great  importance  to  the  consignees  that  the  vessel 
should  be  saved,  and  should  continue  her  voyage,  still 
they  ought  to  have  been  exempt  from  contribution, 
the  damage  being,  by  its  nature,  a  particular  one  to 
the  vessel,  which  the  master  is  obliged  to  repair  at 
liis  expense  in  order  to  continue  the  voyage.*  Only  if 
the  charges  of  floating  the  vessel  exceeded  the  value 
which  is  saved  by  it  to  the  ship-owner,  and  if  that 
measure,  after  previous  deliberation,  were  adopted, 
either  for  the  sake  of  avoiding  the  losses  and  expenses 
to  which  stranded  goods  are  frequently  exposed,  or 
because  no  other  vessels  were  to  be  had,  the  surplus 
of  the  expense  ought  to  be  borne  by  the  cargo :  but 
in  no  case  could  the  charge  of  floating  be  the  subject 
of  a  general  average. 

Nor  do  the  expenses  of  unloading  a  stranded  vessel 
belong  to  general  average,  if  before  the  unloading  it 
was  uncertain  whether  by  that  measure  the  vessel 
might  be  set  afloat  or  not,  and  it  be  afterwards  foimd 

•  P.  193. 


CHAP,  v.]  CfAoerage.  21? 

that  other  means  must  be  employed  to  bring  the 
empty  vessel  off.  For  it  would  then  be  evident  that 
the  unloading  was  necessary  for  saving  the  goods,  in- 
dependent of  the  benefit  which  the  vessel  derived  from 
it.  Neither,  therefore,  can  the  vessel  contribute  for 
an  assistance  thus  accidentally  received,  nor  the  cargo 
for  the  charges  of  heaving  off  the  vessel. 

The  damage  sustained  by  the  vessel  in  being  hove 
off,  cannot  justly  be  included  in  general  average,  unless 
it  be  intentionally  done  to  the  vessel,  while  all  or  the 
greatest  part  of  her  cargo  is  on  board,  for  the  purpose 
of  getting  her  afloat.  Every  accidental  damage  dur- 
ing the  act  of  heaving,  as  well  as  any  damage  inten- 
tionally caused  to  the  empty  vessel,  is,  agreeably  to 
what  was  said  before,  particular  average. 

The  rules  laid  down  here  are  founded  on  those 
general  principles  which  distinguish  between  general 
and  particular  average;  they,  therefore,  constitute 
the  law,  except  where  particular  regulations  have  been  - 
framed  deviating  from  those  general  principles. — ^The 
Hamburgh  Ordinance  of  insurance  declares  it  general 
average,  "  when  a  vessel  strikes  upon  the  ground,  and 
in  order  to  get  clear  of  the  same,  requires  extraneous 
assistance,  or  is  forced  to  unload.*  But  this  article  is 
subject  to  the  general  rules  given  in  the  aiticles  7  and 
11,  and  therefore  ought  not  to  be  applied  to  those  few 
cases  where  the  floating  of  the  vessel  is  not  for  the 
general  benefit,  but  merely  for  that  of  the  vessel.  Yet 
in  the  case  before  mentioned,  the  charges  of  getting 
the  vessel  off  the  ground  were  brought  into  general  • 
average,  in  compliance  with  the  literal  construction  of 
article  9.    It  is  not,  however,  upon  single  adjustments 

•  Tit.  «1,  art.  9,  No.  3. 
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of  this  kindj.  unconfirmed  by  legal  decision^  that  a 
precedent  can  be  founded^  since  they  can  neither  be 
said,  to  carry  the  authority  of  a  judicial  comment,  nor 
tO)  be  f  u£Bcient  for  establishing  a  custom.— ^Tbe  French 
Ordonnance  also  says  in  general  terms,  ^^  that  the 
expenses  of  floating  a  stranded  vessel  are  general 
average/**  Thp  Code^  on  the  contrary,  admits  as 
general  average  only  '^  the  charges  of  floating  a  vessel 
intentionally  run  aground  to  prevent  a  total  loss  or  a 
capture ;"  f  so  that  in  accidental  strandings  it  must 
depend  upon  the  particular  circumstances  of  the  case, 
whether  the  charges  of  floating  must  be  brought  to 
general  or  particulai*  average.^ — ^The  Prussian  law 
directs  in  too  general  a  way,  ^^  t^ajt  when  a  vessel 
by  accident  has  struck  upon  the  ground  or  a  clifi*,  and 
sustttiins  damage  in  being  hove  off,  compensation  is 
to  be  made  by  general  average.  In  the  same  way  are 
to  be  allowed  the  damages  sustained  on  such  occasions 
by  the  cargo,  the  charges  of  unloading  and  reloading, 
and  those  of  floating  the  vessel."^ 

By  the  Spanish  law,  if  any  damage  be  done  to  a 
stranded  vessel,  or  her  cargo,  for  the  purpose  of  un- 
loading her,  such  damage  is  to  be  held  general  aver- 
age; likewise  the  charges  incurred  in  getting  the  vessel 
afloat  with  her  cargo,  or  in  preparations  for  unloading 
(even  though  the  goods  should  be  afterwards  unloaded 
through  the  hatches) :  provided  all  this  shall  tend  to  . 
the  saving  and  preservation  of  the  goods.  Should  the 
vessel,  however,  be  wholly  or  partially  destroyed  by 
V(^ve8  or  other  causes,  after  the  goods  had  actually  been . 
unloaded  through  the  hatches,  the  loss  is  a  particular 
average  to  the  vessel.    Whatever  is  spoiled  in  Ugbten 

•  Tit  des  avaries,  art.  6.    .i  Art  400,  d.  8.      X  §§.  1833  &  18Sd. 
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or  in  any  other  way  by  the  attempt  to  set  afloat  a 
vessel   accidentally  stranded,   is  considered  general 
a?erage.* 

The  Swedish  and  Danish  regulations  relating  to  this 
subject,  have  been  quoted  above,  p.  200. 

When  a  vessel  is  purposely  run  ashore  and  after-  Voluntuy 
wards  got  off  with  damage,  the  question,  whether  the 
repairs  of  such  damage  belong  to  general  or  particular 
average,  depends  entirely  upon  the  circumstances  of 
the  case.  If  the  situation  of  the  vessel  were  such  as  to 
admit  of  no  alteinative,  so  that  without  running  her 
ashore  she  would  have  been  unavoidably  lost,  and  that 
measure  were  resorted  to  for  the  purpose  of  saving  the 
lives  or  liberty  of  the  crew,  no  contribution  can  take 
place,  because  nothing  in  fact  was  sacrificed.  But  if  the 
vessel  and  cargo  were  in  a  perilous  but  not  a  desperate 
situation,  and  the  measure  of  nmning  her  ashore  deli- 
berately adopted  as  best  calculated  to  save  the  ship  and 
cargo :  in  that  case  the  damage  sustained,  according 
to  the  fundamental  rules,  constitutes  a  claim  for  resti- 
tution.— Suppose  that  a  vessel  having  spioing  a  danger- 
ous leak,  the  master,  in  order  to  save  a  valuable  cargo^ 
determines  to  run  her  ashore  in  a  convenient  place, 
although  he  might  possibly  have  reached  a  harbour 
with  the  leaky  vessel,  at  least  if  he  had  chosen  to 
throw  overboard  part  of  the  cargo.  Or  suppose  him 
to  adopt  the  same  measure  if,  pursued  by  an  enemy,  he 
considers  this  a  more  eflicacious  method  of  effecting  her 
escape  than  lightening  the  vessel  by  jettison.  Here 
we  find  all  the  necessary  requisites  for  constituting  a 
gieneral  contribution :  imminent  danger,  a  voluntary 

*  Orden.  de  Bilbao,  c.  SO,  art.  15  y  8S. 


290  Of  Aoerage.  [chap,  v, 

determination,  and  a  sacrifice ;  *  and  I  can  see  no  reason 
for  distinguishing  these  cases  from  that  of  goods  being 
thrown  overboard,  or  of  a  mast  being  cut  away  in  a 
storm,  t 

The  case  of  a  voluntary  stranding  being  implied  in 
the  general  rules,  most  of  the  foreign  ordinances  omit 
to  mention  it  expressly.  The  Prussian  law  is  in  this 
respect  more  explicit  than  the  others.  *^If  the  cap- 
tain/' say  the  §§.  1820  and  1821,  "  in  order  to  pre- 
serve the  cargo,  run  the  vessel  intentionally  ashore, 
the  damage  thereby  occasioned  to  the  ship  and  cargo^ 
as  well  as  all  incidental  charges,  belong  to  general 
average.  But  if  it  appear  clearly  from  circumstances, 
that  the  stranding  was  resorted  to  merely  for  the  pur- 
pose of  saving  the  lives  or  liberty  of  the  crew,  the 
damage,  even  if  the  whole  cargo  be  saved,  is  held  to 
be  particular  average." 

♦  That  it  \i  not  necessary,  to  constitute  a  general  contribution-, 
that  a  specific  thing  should  be  devoted  to  certain  and  inevitable  de- 
struction, this  has  been  shown  above,  p.  173. 

+  I  cannot,  for  the  above  reasons  subscribe  to  the  opinion  of 
Mr.  Slccvens,  (Essay  on  Average,  4th  ed.  p.  85),  that  a  voluntary 
stranding  ought  under  no  circumstances  to  give  rise  to  general  con- 
tribution, although  I  readily  admit  that  more  mistakes  would  be  oc- 
casioned by  considering  every  case,  where  the  protest  slates  the  vessel 
to  have  been  purposely  run  ashore,  as  one  of  general  average,  than 
by  entirely  excluding  all  cases  of  that  nature. — ^The  case  which 
Idr.  Steevens  puts  in  his  Appendix  I.  to  show  the  absurdity  of  such 
proceeding,  proves  by  no  means  what  it  is  meant  to  prove.  With- 
out going  into  particulars,  I  only  obser\'e  that  this  case  is  equally 
applicable  to  jettison,  for  it  may  also  occur  that  a  great  and  valuable 
part  of  a  cargo  is  thrown  overboard,  and  llie  rest  much  reduced  in 
value  by  sea  damage :  so  that  his  example,  by  altering  the  denomi- 
nations, might  just  as  well  serve  to  show  the  absurdity  of  the  prin- 
ciple of  making  the  jettison  a  subject  of  general  contribution ! 
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The  ancient  laws,  as  well  as  the  opinions  of  English 
and  foreign  lawyers,  are  also  in  favour  of  this  distinc- 
tion.* And  so  is,  as  far  as  I  have  been  able  to  leam^ 
the  practice  of  all  countries. 

With  respect  to  the  injury  done  by  intentional 
stranding  to  the  cargo,  it  is  necessary  to  ascertain  that 
it  had  not  been  damaged  by  any  previous  accident,  to 
prevent  a  particular  damage  being  considered  a  ge- 
neral average. 

The  damage  occasioned  to  a  ship  and  her  cargo  by  Rntmiog 
being  run  foul  of  accidentally,  and  without  fault  on  '^^ 
either  side,  ought  to  be  particular  average,  and  is  so 
by  the  civil  law,t  as  well  as  by  the  law  of  England,:^ 
which  considers  such  an  injury  as  a  peril  of  the  sea. 
But  when  in  consequence  of  being  run  foul  of,  cables 
or  any  tackle  are  obliged  to  be  cut  away,  or  other  ex- 
penses of  the  nature  of  a  general  average  incurred, 
these  are  certainly  to  be  considered  as  general  average, 
which  is  proved  by  a  case  before  quoted.  § 

The  French  law  also  expressly  provides  that,  ^  If 
the  running  foul  of  be  merely  fortuitous,  the  damage 
is  to  be  borne  entirely  by  the  vessel  which  sustained 
it"  II  By  the  Spanish  law,  the  damage  happening  to 
a  ship  and  cargo  by  the  accidentally  running  foul  of 
another  vessel,  is  likewise  declared  particular  average  ; 
and  each  party,  as  in  other  casual  misfortunes,  is  to 
bear  his  own  loss :  but  if  the  damage  be  occasioned  by 

^  Consulate  del  mare,  c.  199  e  193 ;  Roccus  de  Navib.  not.  60 ; 
Emerigon,  1. 408 ;  Valin,  p.  620 ;  Abbot,  360 ;  Marshall,  B.  1,  c.  13, 
\,  1.    See  also  Steevens's  Essay,  4th  ed.  p.  35,  note. 

t  Dig.  9,  2.  t  Butler  v.  Fisher,  Abbot,  P.  III.  c.  4,  §.  5. 

\  Plummer  t.  WildmaD,  see  abore,  p.  196. 

II  Code  d€  com*  art.  407* 
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misconduct  or  negligence,  the  guilty  party  must  in- 
demnify the  other  to  the  full  extent  of  his  loss/ 

Not  all  the  foreign  laws,  however,  agree  in  this 
view  of  the  subject.  By  the  Hamburgh  Ordinance^t 
^'  the  damage,  in  all  cases  of  accidental  collision,  is  to  be 
apportioned  on  both  vessels,  their  freights  and  cargoes, 
as  in  other  general  averages,  each  vessel  bearing  one 

•  half;  yet  the  owners  and  freighters  of  the  vessel  which  is 
preserved,  or  has  sustained  the  least  damage,  are  not 
bound  to  a  restitution  exceeding  the  value  of  their  ship 
and  cargo.^    The  Swedish  and  Rotterdam  Ordinances 

'  prescribe  th«  same,  if  the  two  vessels  running  foul  of 
each  other,  were  both  under  sail.  The  Prussian  law 
ordains  the  same,  with  this  difference,  that  it  considers 
the  damage  in  such  cases  sustained  by  the  goods  as 
particular   average.*    These   three  Ordinances   also 

•  direct,  that  one  half  of  the  damage  caused  by  a  vessel 
sailing  or  driving  against  one  that  is  moored,  is  to  be 

.  paid  for  by  the  former,  which  moreover  has  to  bear  h^r 

own  loss  alone.     (The  Prussian  law,  however,  exceflts 

the  case  of  unavoidable  accident.)     But  if  the  master 

of  the  vessel  at  anchor  might  have  averted  the  dang^, 

.  he  bears  his  own  loss :  and  by  the  Prussian  law  he  is 

.  even  obliged  to  compensate  for  the  loss  occasioned  to 

•  the  other  vessel,  if  by  gross  error,  or^with  an  ill  desigti, 
;  he  neglected  the  preventive  means  which  he  ougit 
t  to  have  taken. 

By  the  French  law,  the  damage  is  to  be  paid  for  at 
,  the  joint  expense,  aind  in  equal  proportions  by  the  ves- 

*  Ord,  de  Bilh.  cap.  90,  art.  34. 
t  Tit.  8,  art,  1. 

i  Swed.  Tit.  8,  §§.  1  «c  8 ;  Rotterd.  ^  «55.  sqq. ;  Pniss.  §.  1911— 
1PS3. 
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sel  which  occasioned  and  that  which  sustained  it,  if  the 
cause  of  running  foul  be  doubtfiil.*  This  is^  howevcfr, 
to  be  understood  as  regarding  only  the  vessels.  The 
goods  are  not  to  contribute  towards  the  damage,  and 
the  injury  sustained  by  them  is  particular  average.f  . 

It  can  make  tio  difference  whether  jettison  and  Periliofmur 
other  voluntary  sacrifices  were  resorted  to  for  avoidirig 
either  an  imminent  danger  at  sea,  or  a  pursuing 
enemy;  in  the  one  case  as  in  the  other,  the  damages 
and  costs  sustained  are  general  average.  We  shall, 
therefore,  have  to  investigate  only  such  cases  here,  Its 
belong  exclusively  to  perils  of  war,  after  briefly  inves- 
tigating how  the  damages  and  expenses  purposely  ot- 
easioned  are  to  be  considered.  When  not  the  whole,  biit 
either  the  ship'  alone,  or  the  cargo  alone,  or  a  part  of 
the  latter,  ^rein  danger  of  beitig  captured  by  an 
enemy.  Upon  these  points  diere  have  been  no  pt)sitite 
and  express  enactments;  yet  the  following  remarks 
appear  to  me  to  be  founded  in  the  nature  of  the 
subject: —  ' 

•  When  the  master  of  a  neutral  vessel  in  times  of  wlur 
receives  goods  on  board,  which  ai^e  liable  to  confisch- 
tion,  without  the  knowledge  of  the  rest  of  the  6hi|)* 
pers,  and  contrary  to  the  laws  of  his  country,  he  bb- 
coHtes  responsible  for  this  act  to  the  other  shippers, 
and  cannot  be  entitled  to  demand  from  them  a  coii- 
tributton  when,  on  account  of  that  part  of  the  cargb, 

.he  runs  his  vessel  ashore,  or  purposely  damages  her  in 

any  other  way,  in  ordjsr  to  escape  from  a  cruizer.   If 
the  endangered  goods  be  thrown  overboard,  the  fi^e 

•  Code  de  com.  tLTt.  407.  r  ,  3 

•  t  £Bier.r.ch.i9,8ect.l4,  (.4.  " 
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goods  Are  not  bound  to  contribute,  because  the  jettison 
was  not  made  for  their  safety ;  but  if  the  free  goods  be 
cast  away,  they  must  be  paid  for  in  fiill,  without  their 
proprietor  contributing  towards  the  loss^  because  the 
jettison  took  place  only  on  account  of  the  goods  liable 
to  seizure. 

A  neutral  vessel,  entirely  laden  with  goods  subject 
to  be  confiscated,  can,  under  similar  circumstances, 
be  bound  to  contribute  only,  if,  in  the  case  of  capture, 
she  would  also  have  been  liable  to  confiscation. 

If  the  cargo  or  any  part  of  it  have  become  liable 
to  confiscation  only  during  the  voyage,  the  ex- 
penses and  damages  incurred  for  the  preservation 
of  those  goods  must  be  borne  by  their  owner 
alone.  But,  as  the  vessel  and  the  free  goods  are, 
in  every  capture,  subject  to  some  expenses  and 
loss  of  time, — for  which  there  can  be  no  redress, 
since  the  circumstance,  by  which  the  vessel  be- 
comes liable  to  capture,  is  purely  accidental, — it  b 
evident  that  the  measures  resorted  to  for  preventing  a 
detention,  are  also,  in  some  degree,  for  the  benefit 
of  the  vessel  and  of  the  free  part  of  the  cargo.  Jus- 
tice, therefore,  requires,  that  each  party  should 
contribute  in  proportion  to  what  he  would  have  lost 
by  the  accident :  the  goods  liable  to  confiscation 
to  their  full  value,  and  the  ship  and  free  goods  to  the 
probable  extent  of  those  expenses  and  damages  which 
they  would  have  sustained  by  the  detention. — ^These 
principles  may  be  easily  applied  to  the  opposite  case, 
when  the  vessel  is  become  subject  to  seizure,  and  the 
cargo  b  free. 

Coavoy.  The  charges  of  a  usual  convoy  cannot  be  considered 


M  general  average,  not  being  accidental,  but  certain 
lad  determinable  before  band. 


Wben  a  vessel  in  time  of  war  is  chartered  to  sail  Contof 
rithout  convoy,  the  master  cannot  be  justified  in  wait-  log  the  to/* 
Dg  at  an  intermediate  port  for  convoy,  on  account  of  ^Jj^poit 
ay  ordmqiy  peril  of  war;  much  less  can  the  expense,  ^^("^^ 
rising  therefrom,  be  general  average.  Bynkershoek^ 
elates  some  decisions  of  cases  of  this  nature,  which 
eserve  to  be  quoted  here.  During  a  war  between 
^nce  and  Holland,  a  vessel  nt  Amsterdam  advertised 
)r  freight  to  several  Italian  ports.  She  was  described  as 
arrying  40  guns,  being  properly  manned  and  provided 
nib  a  letter  of  marque ;  and  there  was  a  promise  that 
be  should  sail  without  waiting  for  convoy.  Raving 
vocured  her  cargo,  she  sailed  under  convoy  of  a  man 
if  war  to  Portsmouth,  and  although  other  vessels  pro- 
ceded  from  thence  without  protection,  she  waited  a 
oil  twelvemonth  for  a  second  convoy,  under  which 
he  sailed  to  Cadiz.  Here  again  she  waited  a  twelve- 
Donthy  in  order  to  proceed  with  a  man  of  war  to  the 
fedilerranean.  Having  completed  her  voyage,  the 
i^tain  demanded  an  average  contribution  for  the 
Jmrges  of  the  delay,  which,  on  account  of  the  wages 
ad  provisions  to  the  crew  during  two  years,  had 
pown  to  a  considerable  amount  His  demand  was 
(rant^  by  the  marine  court ;  the  sentence  was  re- 
rened  by  the  court  of  appeal,  and  finally  confirmed 
by  the  supreme  court,  against  the  opinion  of  the 
mthor,  who  was  a  member  of  the  latter.  His  chief 
irguments  against  the  contribution  are,  that  a  cqi- 
tdn  can  demand  restitution  only  for  preventing  immi« 

*  Qua»t.  jur.  pm.  L.  iv.  c.  95. 
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nent  and  actual  danger;  but  that  a  common  peril  of 
war  cannot  be  considered  as  such^  any  more  than  the 
danger  of  a  winter  voyage :  and  yet  no  captain  pas- 
sing the  winter  in  port^  for  the  sake  of  more  securely 
sailing  in  spring,  receives  a  compensation;  that  the 
vessel  in  question  was  sufficiently  strong  to  resist  one  ' 
or  two  privateers ;  that,  moreover,  she  had  engaged 
"  -  to  go  without  convoy,  in  consequence  of  which,  the 
ownei*s  of  the  goods  were  obliged  to  pay  higher  pre- 
miums of  insurance,  and  that  owing  to  this  en* 
gagement  the  captain  ought  even  to  indemnify  the 
owners  for  the  delay,  and  for  the  deterioration  of  their 
merchandise. 

A  case  resembling  the  foimer,  except  that  the  ves- 
sel had  not  been  expressly  advertised  to  go  without 
convoy,  was  decided  a  few  years  afterwards  by  the 
3ame  court,  in  an  opposite  manner.  Two  ships  were 
chartered  from  Surinam  to  Amsterdam,  during  a  war 
between  France  and  Holland.  Having  reached  Eng- 
land in  company  with  three  other  merchantmen,  they 
put  into  Plymouth,  although  not  pursued  by  an  enemy^ 
because  they  heard  that  those  seas  were  not  safe,  and 
waited  there  for  convoy.  When  they  had  reached 
Amsterdam  under  its  protection,  they  demanded  a 
general  contribution  for  the  expense  of  their  delay, 
during  six  months.  The  marine  court  decided  again 
in  &voiur  of  both  captains,  but  the  sentence  was  re- 
versed by  the  two  higher  courts. 

But  although  a  captain  be  not  authorised  to  incur 
•considerable  expense,  in  order  to  wait  for  convoys  yet 
I  am  of  opinion  that  he  might  avail  himself j  at  the  ex- 
pense of  all  parties,  of  an  opportunity  presenting  itself 
for  sailing  under  protection  j  and  more  especially  so^  if 
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ke  should  be  apprized  of  the  war-risk  only  during  the 
Toyage.  For  it  is  proper  to  avert  even  a  distant  danger, 
when  it  can  be  done  without  too  great  a  sacrifice, 
leasonable  Underwriters  iu  such  cases  will  not  refuse 
the  repayment  of  expenses  incurred  evidently  for  their 
benefit. 

When,  by  an  imminent  danger,  the  protection  of  a 
nan  of  war,  or  a  delay  in  port,  is  rendered  necessary, 
it  can  admit  of  no  doubt,  that  the  charges  thereby  oc- 
tasioned  are  general  average.  Of  this  the  above  cited 
nthor  gives  the  following  instance : — A  vessel  was 
chartered  from  Amsterdam  to  Cadiz^^  under  an  agree- 
ment, that  she  was  to  sail  with  a  man  of  war  to  Lisbofi 
M*  Oporto*  In  the  latitude  of  Lisbon  the  convoy  was 
itlacked  by  several  hostile  ships;  some  of  the  vessels 
irere  taken,  others,  at  a  signal  given  by  the  convoy 
Slip,  escaped  into  Lisbon.  Among  these  was  the  above 
rcflsel,  which  was  obliged  to  remain  there  six  months 
before  she  could  safely  proceed  on  her  voyage.  The 
expenses  occasioned  by  the  delay  were,  by  all  the  three 
Dourts,  declared  to  be  general  average :  this  being  not 
Ml  accidental,  but  a  voluntary  detention,  occasioned  by 
Ifluninent  danger. 

To  prove  that  the  expenses  of  a  necessary  convoy 
belong  to  general  average.  Emersion  relates  the. fol- 
bwkig  case :  * — Some  vessels  bound  to  Acre^  which-had 
fax  into  Cyprus,  were  prevented  from  continuing  their 
voyage  by  two  English  privateers  at  anchor  in  a  port 
of  the  same  island,  and  by  moreover  learning  that  two 
other  English  privateers  were  cruising  in  Acre  roads. 
Ihey  placed  themselves,  therefore,  under  convoy  of  a 

•  i.  626. 
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Turkish  man  of  war^  and  the  expenses  thereby  in- 
curred were  declared  general  average  by  the  French 
consul  at  Saib. — Another  case  is  mentioned  by  the 
same  author,  in  which  the  expense  of  detention,  ex- 
perienced by  a  vessel  in  a  port  which  she  made  on 
being  exposed  to  enemies,  was  declared  general  ave- 
rage.  * — In  Leghorn  also,  the  expenses  of  a  necessary 
convoy,  and  of  the  unavoidable  delay  in  port  until  it 
x;ould  be  obtained,  were  made  a  subject  of  general 
•contribution.f — ^Tbe  Prussian  law  too  generally  says, 
^hat  ^'  If  a  vessel  must  wait  for  convoy,  or  remain  for 
some  time  in  a  neutral  port,  owing  to  a  risk  ap- 
prehended from  an  enemy,  the  wages  and  maintenance 
of  her  crew  during  that  period,  in  proportion  as  their 
amount  is  augmented  by  such  prolongation  of  the 
voyage,  are  general  average.    No  exception  takes 
place,  if,  at  the  time  of  departure,  the  risk  should  have 
.been  known,  and  no  agreement  made  as  to  convoy.  X 
With  regard  to  Spain,  I  refer  to  the  note  in  the  203d 
page. 

fiumooL  When  a  captain,  to  avoid  capture  or  plunder,  com* 

*™"a2[**    pounds  with  privateers  or  pirates,  by  giving  them 

pntct.        money  or  a  part  of  the  cargo,  or  promising  to  pay  a 

sum  for  ransom,  this  loss,  according  to  the  nature  of 

the  subject,  and  to  most  laws,  belongs  to  geDend 

average.§    The  Hamburgh  and  Swedish  Ordinances 

•  1. 556. 

i-  Bald.  T.  iv.  Tit.  4,  }.  05. 

i^  L.  9,  §.  S,dc  leg.  Ilhod. ;  Ord.  da  la  mar.  art.  6,  Tit  des'aw.; 
'      Code,  art.  400,  N.  1 ;   Hamb.  Ord.  Tit.  31»  art  9»  N.  4;  Pniss. 
^  1899—1834;  Swed.  \.  5 ;  Daa  I.  N.  8lc  IS,  II.  No.  S;  S^otbeis; 
Weijtseo,  §.  88 ;  Old.  dc  Bilb,  C»  90,  art  9. 
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eBumerate  under  this  head  also^  the  goods  which  are 
taken  out  of  the  ship  by  privateers  not  belonging  to  the 
memy*s  partyy  under  a  promise  of  payment  which  is 
not  fulfilled.* 

.  If  a  hostage  be  given  to  secure  the  ransom^  the  re-* 
nuneration  due  to  him  belongs  also  to  general  ave^ 
nge.  Should  the  captain  find  means  to  persuade  the 
privateer^  that  the  goods  on  board  are  not  all  .enemy'5 
property,  the  goods  belonging  to  an  enemy,  which  are 
nved  by  this  contrivance,  must  bear  the  loss  of  the:^ 
Kmainder.  t  But  if  really  a  part  only  of  the  goods  be* 
enemy's  property,  and  the  privateer,  knowing  them  as 
such,  should  receive  a  payment  or  promise  of  payment 
for  the  same,  it  is  obvious,  that  the  free  part  of  the 
etirgo  cannot  be  liable  to  contribute  towards  that  Ioss»^ 
But  if  the  privateer  should  not  distinguish  the  enemy  V 
property  as  such,  and  should  make  a  general  compo-^ 
rition  with  the  master,  I  am  of  opinion  that  the  appor- 
liooment  of  the  damage  ought  to  be  made  according 
to  the  rule  given  above.  (Page  224.) 
Ransom,  however,  in  the  case  of  capture  by  an 
my,  (except  in  insurances  upon  foreign  property) 
hardly  become  the  subject  of  general  average  in  this 
couotry.  For,  by  the  act  22  Geo.  III.  c.  25,  the  ran- 
lOBi  of  any  ship,  or  merchandise  on  board  the  same, 
MoDging  to  any  subject  of  this  country,  and  taken  by 
"  the  subjects  of  any  state  at  war  with  His  Majesty,  or  by 
lay  person  committing  hostilities  against  His  Majesty's 
iQbjects,''  is  absolutely  prohibited;  and  by  the  statute 
43  Geo.  ill.  c.  72,  s.  16  &  \7,  such  ransom  is  pro- 

^  Hamb.  1.  c.  No.  9 ;  Swed.  1.  c.  ^.  10. 

t  Emer.  1. 630,  tad  the  authors  cited  by  him. 
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bibited,  unless  in  the  case  of  extreme  necessity,  to  bt 
allowed  by  the  court  of  Admiralty.*^ 

M«i»;  When  a  privateer  or  pirate,  without  having  com* 

pounded  with  the  master,  seizes  a  part  of  the  goods, 
the  loss  undoubtedly  is  particular  average,  not  being 
intentionally  sustained  for  the  benefit  of  the  wholes 
And  seizure  by  an  enemy  being  particular  average.f 

SilTige  for       Salvage  paid  to  men  of  war  and  to  privateers,  for 
^^^*^'     recapture  from  the  enemy,  aqd    charges    incurred 

upon  such  occasions,  are  also  of  the  mature  of  genenl 

average.^ 


I>i»aget         Anchors,  cables,  and  othef  articles  sacrificed  for  die 

suftuned  in  ^ 

arderto  general  benefit,  in  order  to  escape  firom  enemies  er 
wrae^T  F^^^^f  belong  to  general  average :  also  ancboFs  and 
cables  cut  away  to  prevent  being  separated  firom  thC' 
convoy  (provided  this  was  not  owing  to  neglec^t)  aie 
considered  as  such  in  most  countries,  although  this  be 
a  sacrifiee  not  made  to  avoid  a  present,  but  .a  fiiHue 
danger.§  With  respect  to  the  latter  case  the  prmetke 
in  this  country  appears  to  be  different,  U  proteUf 
because  such  sacrifice  is  considered  to  be  a  duty  iflh 
cumbeat  upon  the  master.  But  can  the  master  be 
obliged  to  destrcy  part  of  bis  apparel  for  the  beadit 
of  tbe  whole? 

• 

•  Abbot,  p.  S58. 

t  L.  S  de  leg.  Rhod. ;  Code,  art  403,  No.  1 ;  fc  othefs ;  WdJIMO; 
^  sr ;  Ord  4e  Bilb.  c»  so,  art  dS. 

t  As  lothe  rate  of  salvage,  see  Abbot,  P.  III.  ch.  10. 

^  Emer.  1. 6^6 ;  631 ;  WeijtBeo,  {.  18 ;  BaUass.  IV.  p.  88i 
Ord.  Art  **  what  is  chargeable  as  geasral  average,''  |.  & 

I  Steerens's  Essay,  4th  ed.  p.  16. 
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It  is  a  question  not  ea^y  to  be  decided^  wbetber  th&  Damage 

dunage  done  to  a  vessel  by,  the  defending  ber  against  4!^^^^ 

friyateers  or  pirates  belongs  to  particular  or  to  general  "'"P  "sauv^ 

an  6B6iDy« 

avenge*    For  the  former  opinion  in'  which  Cieirac  and  heaUng 
Torga,  Emerigon,  and   others  agree,*  the  following  ®^^''*'^™*^' 
mson  may  be  advanced  :  The  meeting  with  privateers 
II  not  less  accidental  Uian  stranding  or  any  similar 
Bisfortune.    In  these,  however,  only  that  part  of  the 
Im  is  general  average  which  is  purposely  sustained 
far  preventing  the  injury,  not  that,  which  is  effected 
by  external  causes,  without  the  co-operation  of  the 
dttp's  company.    Only  that  part  of  the  damage,  there- 
fore, which  is  done  to  the  vessel  by  her  own  crew  as 
a  measure  of  defence,  is  general  average,  not  that 
wUch  the  ship  or  the  goods  receive  from  the  enemy's 
flholw— But  the  contrary  opinion,  maintained  by  Fatioyf 
en  be  aupported  by  the  following,  as  I  conceive,  solid 
aiguments :  A  ship  is  not  lost,  but  merely  in  danger 
of  being  lost,  by  Coming  in  contact  with  an  ei^emy. 
if  the  captain  surrendered  without  defending 
there  remains  a  chance  of  recapture,  so  that; 
i^caoDOt  be  maintained  that  there  could  be  no  sacri- 
Ipe  Ifecause  all  was  already  irretrievably  lost    Now 
if  cables  be  cut,  goods  cast  pverboard,  or  the  vessel 
ashore,  in  order  to  escape  from  the  enemy,  the 
is  universally  admitted  to  be  general  average. 
But  as  these  measures  are  intended  for  the  preserva- 
iM  of  the  whole,  so  is  the  defence  of  the  vessiel;  andf 
it  leesis  unjust  that  the  loss  arising  from  it  should 
ftdl  only  upon  one  party,  particularly  upon  the  ship- 
owner, while  the  benefit  accrues  to  the  whole.    It  is 
eeilam  that  the  damage  occasioned  by  the  enemy's 

•  Emer.  L  6^7.  f  Tit  des  av.  ait.  0. 
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shot,  is  one  proceeding  from  external  causes,  and 
against  the  will  of  the  captain ;  but  it  is  nevertheless 
llie  consequence  of  a  determination  to  resist^  and  majr^ 
therefore^  be  looked  upon  as  a  damage  voluntanlf 
sustained. 

In  this  country^  however,  neither  the  repairs  of  the 

damages  occasioned  by  a  successful  defence  against 

privateers,  nor  the  ammunition  expended,  nor  the  cure 

of  the  wounded,  arc  considered  as  general  average. 

I^krn     So  the  court  of  Common  Pleas  decided  in  a  late  case 

sitaK.      sftci^  ^  ^^^y  elaborate  discussion  of  the  subject. 

^^  By  the  stat.  11  &  12  Will.  III.  c.  7,  the  judge  of  the 

Admiralty  court  is  authorised,  on  petition^  to  direct 

the  registrar  and  merchants,  to  levy  a  certain  sum^ 

not  exceeding  two  per  cent,  of  the  value  of  the  ship» 

freight,  and  the  first  cost  of  the  cargo,  and  distribute 

the  same  amongst  the  wounded  seamen^  and  the 

widows  of  the  slaio^  &c. 

The  Hamburgh  Ordinance  reckons  as  general 
average  all  the  damage  done  to  the  vessel,  her  apparel^ 
iiii  tife  cargo,  by  good  ietentt  against  ^nemie^ 
privateers,  or  pirates.  The  Prussian  and  Swedish  laws 
concur  in  this  riegolation,  excepting  that  the  latter 
do  not  mention  the  damage  of  the  goods.* — The  case 
would  be  quite  different,  however,  if  a  vessel  should 
be  fired  at  by  accident,  or  for  having  refiised  to  salute,, 
or  in  any  case  not  implying  self-defence. 

Ammunition  expended  in  defence,  is  not  reckoned 
general  average  by  the  Hamburgh  Ordmance;  by  the 
Prussian,  on  the  contrary,  it  is  specially  included.f 

♦  Hamb.  OriTit.  31,  art  5;  Pr.  §.  18S5;  Sw€d.«<ship  sad 

apparel^''  ^.  6. 
t  Hamb.  Ord.  I.  c  art  10;  Pniss.  V 1835. 
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The  Hamburgh^  Swedish^  Prussian,  Danish  and 
Spanish  laws,  admit  to  general  average  the  charges  of 
beiling  and  attending  the  wounded  in  an  engagement, 
•bo  allowances  to  widows  and  orphans  of  the  killed.* 
Some  include  also  the  charges  of  burying  the  dead^ 
and  likewise  the  liberation  of  seamen  taken  prisoners 
h  the  course  of  their  exertions  for  the  general  benefit.t 
The  cure  of  illness  and  wounds  of  any  other  kind 
bebngs  not  to  general  average,  but  is,  according  to 
several  marine  laws,  to  be  paid  for  by  the  master,  if 
sustained  accidentally. 

By  several  insurance  laws,  the  remunerations  pro-  Remunen* 
mbed  by  the  master  to  seamen  by  way  of  encourage-  '"^ 
nent  and  incitement  during  an  engagement,  or  on 
other  perilous  occasions,  are  also  a  subject  of  general 
eantribution.  In  this  country,  however,  no  action  for 
a  claim  of  this  nature  can  be  maintained.  A  promise 
Blade  by  a  master  wlien  a  ship  was  in  distress^  to  pay 
ao  extra  sum  to  a  mariner  as  an  inducement  to  extra- 
oidinary  exertion  on  his  part,  was  deemed  to  be  void, 
because  every  seaman  is  bound  to  exert  himself  to  the 
Utmost  in  the  service  of  the  ship.t 

'  Arrests  or  detention  of  princes  §  are  casual  evils.  Detention 
and  the  consequences  resulting  from  them,  such  as  Capture. 

•  Hamb.  1.  c.  art.  9,  No.  S ;  Pniss.  §^.  1837, 18S8 ;  Ord.  de  Bilb. 
€;  so,  art.  17. 

t  Baldass.  IV.  p.  91.  J  Abbot,  P.  IV.  ch.  1.  §.  8. 

^  If  the  sovereign  of  the  country  to  which  a  ship  belongs,  or  any 
<dier  sttvereigD,  not  at  war  with  the  former,  from  motives  of  neces- 
atj,  arrest  the  ship  either  in  port  or  at  sea,  with  a  view  to  restore 
tiie  ship  and  goods,  or  to  pay  the  value  to  the  owner ;  this  is  an 
arrest  or  detention  of  princes.  The  arresting  or  taking  ships  for  the 
jpvposeof  prize,  is  capture.    If  a  neutral  ship  be  arrested  at  sea 


protraction  of  the  voyage,  loss  of  tibe  market,  decay  of 
goocfe,  wear  and  tear  of  the  veasel,  extra  provkiont. 
and  wages  to  seamen,  are,  by  the  nature  of  the  subject 
particular  average ;  whether  the  detention  be  at  tbe^ 
port  of  departure,  during  the  voyage,  or  at  the  i>ort  of 
destination.  For  none  of  the  particulars  requisite  to 
constitute  a  general  average  exist  in  those  cases.  The 
detention,  even  if  the  benefit  of  ship  and  cargo,  or  of  a 
part  of  them,  be  intended  by  it,  as  may  be  the  case  ia 
embargoes  imposed  under  the  expectation  of  an  ap* 
proaching  war,  is  nevertheless,  not  the  free  deter** 
mination  of  the  master  and  ctcw:  neither  can  it  be 
considered  as  a  measure  adopted  for  the  benefit  of  the 
*  whole  that  the  crew  are  retained  in  service :  becaoM 

the  captain  owes  the  services  of  the  seamen  to  tiue 
shippers  during  the  whole  of  the  voyage,  howenv 
protracted  by  accidental  causes. — An  embargo  or  toy. 
similar  transitory  obstacle  produces  no  alteralaon  is 
the  contract  of  affreightment;  any  prejudice,  there- 
fore, which  the  captain  may  sustain  by  the  detention, 
can  never  entitle  him  to  discontinue  the  voyage  wiUi* 
out  the  consent  of  the  shippers.  Thus  by  Waitings 
with  his  cargo  on  board,  for  the  termination  of  the 
"  obstacle,  he  makes  no  sacrifice  for  the 'benefit  of  the 
whole,  but  merely  fulfils  his  original  engagement. 

Casaregis  is,  therefore,  right,  when  he  says,*  that 
the  expenses  incurred  during  a  detention  by  princes 


and  carried  iato  a  port,  under  pretence  that  she  belongs  to  an 
enemy,  or  that  she  is  laden  with  enemy's  property,  this  must  be 
considered  as  a  capture,  because  it  is  done  as  ah  act  of  hostili^.— 
,  Yet,  in  a  similar  case,  the  assured  was  held  entitled  to  recow  H 
fi>r  a  wrongful  detention.  (See  Marshall,  Sd  Ed.  II.  509.) 
*  Disc.  46  and  59,  and  Disc  141,  No.  8. 
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we  particuiar  (not  general)  average. — Bcddassertm 
ibo  quotes  a  decbion  by  the  marine  court  of  Pisa^  in 
17789  by  which  the  expenses  of  a  Dutch  vessel,  laden 
widi  com,  which  was  detained  at  Mahouy  were  found 
■ot  to  be  general  average.*  Verwer  likewise  says,t 
Ikit  the  provisions  and  wages  of  the  crew  belong  not 
It  general  average,  if  the  vessel  have  been  prevented 
bom  sailing  by  command  of  superiors.  "  Here/'  he 
eootinues,  **  the  first  requisite  for  a  general  average  is 
mmting.  The  seamen  are  not  detained  on  board  for 
die  sake  of  keeping  possession  of  the  cargo.  And' 
qpon  what  ground  should  provisions  and  wages  belong 
to  general  average,  any  more  than  the  loss  which  the 
ovgo  sustains  through  the  same  accident  ?" 

But  the  provisions  and  wages  during  a  detention, 
tm  CTpenses  of  which  belong  not  to  general  average, 
BHnot,  according  to  the  natore  of  the  subject,  be  con* 
idered  a  particular  average  at  the  charge  of  the  un- 
lerwriters  upon  the  vessel,  but  must  be  paid  out  of 
lie  freight.  For  the  seamen  are  not  kept  for  the  sake 
€Ae  vessel,  but  for  earning  the  freight.  Yet  several 
■nirance  ordinances  direct  those  expenses  to  be  a 
imrge  upon  the  underwriters.:^ 

MugeM  relates,§  that  in  the  war  between  England 
mA  Spain,  a  merchant  fleet  was,  by  command  of  the 
Spanish  Court,  detained  more  than  a  twelvemonth  at 
the  Hananmahj  to  wait  the  arrival  of  a  sufficient  con- 
ley,  but  that  the  owners  made  no  claim  for  the  very 

•  T.  tv.  p.  111. 

t  Mederlants  tee  Rechten  Amst.  17 16,  p.  195,  §.  9. 
I  Hmmb.  Tit.  5,art  4;  Swed.  PniM.  §.  823S«— And  see  bekm, 
Sup.  9.* 
I  Page  68. 
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heavy  charge  of  maintaining  the  crew,  either  upoa 
the  consignees  of  the  cargoes^  or  upon  the  under* 
writers,  because  they  viewed  the  detention  as  a  casual 
incident,  entailing  a  loss  only  upon  their  own  adven- 
ture. Magens  himself,  however,  appears  to  be  of 
opinion,  that  a  distinction  ought  to  be  made,  when  th& 
arrest  can  be  viewed  as  a  hostile  measure. — But  for 
,  this  distinction  there  is  no  ground  when  the  captain 
has  been  forced  to  keep  the  cargo  on  board,  and  con- 
8e(]uently  no  sacrifice  has  bpcn  made  on  his  part* 
'^  Upon  the  detention  of  foreign  ships  in  England,'* 
Magens  continues,  ^^  during  the  last  war,  when  it  was 
everywhere  justly  allowed,  that  demurrage  should  be 
satisfied  by  way  of  general  average,  yet  this  was  con- 
fined to  provisions  and  wages,  and  no  allowance  was 
made  for  wear  and  tear  of  the  ships  during  the  deten- 
tion, &c."*  It  would,  indeed,  have  been  very  absurd 
to  have  considered  this  demurrage  in  the  same  light  as 
that  which  takes  place  by  the  freighter's  fault. 

In  England,  it  h&s  never  been  legally  decided,  that 
the  crew's  provisions  and  wages  of  detained  ships 
must  be  paid  for  by  geueral  average.  In  the  case  of 
Da  Costa  v.  Newnham,  Mr.  Justice  JBuller,  speaking 
of  the  expense  of  wages  and  provisions,  during  tbe 
detention  of  a  ship  by  embargo,  says,*^'  the  court  has 
said  that  these  charges  shall  fall  upon  the  owners  only, 
and  the  freight  must  bear  them."  f  The  meaning 
probably  is,  that  those  expenses  are  to  be  paid  out  of 
the  freight. 

*  Magent  probably  speaks  here  of  vessels  arrested,  or  carried  in- 
to port  for  the  purpose  of  investigating  whether  they  were  enemy's 
property. 

t  Abbot,  P.  III.  ch.  viii.  §.  9. 
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In  France  a  distinction  is  made  between  arrest  of 
princes  that  takes  plac^  before  the  departure  of  the  ves- 
sel, and  that  which  occurs  on  the  voyage.  In  the  former 
case,*  the  master  must  await  tlie  end  of  the  obstacle 
without  any  claim  of  indemnity  ffom  the  freighter.* 
No  wages  are  due  to  tlie  seamen,  because  they  are 
paid  only  during  tlie  time  of  the  vessel's  fitting  outf 
whereas,  if  the  arrest  happen  during  the  voyage,  they 
receive  half  wages  during  the  detention,  if  engaged  by 
the  month  .f  Again,  if  the  detention  occur  during  the 
voyage,  it  is  to  be  distinguished  whether  the  vessel 
was  faired  by  the  month,  or  for  the  whole  voyage. 
In  the  latter  (the  more  common)  case,  provisions  and 
wages  to  the  seamen  are  particular,  in  the  former  ge* 
neral  average. — I  have,  upon  another  occasion,  where 
these  laws  required  to  be  mentioned,  communicated 
Pathier's  explanation  of  this  distinction  ;%  which  Falin, 
however,  deems  totally  wrong.  He  contends  that, 
according  to  their  nature,  provisions  and  wages  of 
the  crew  ought  in  both  cases  to  be  at  the  charge 
of  the  owner ;  but  asserts  that  the  law,  from  motives 
of  humanity,  lest  the  loss,  where  the  detention  is  of 
long  duration,  should  press  too  hard  on  the  owner, 
admits  those  charges  in  general  average:  and  con- 
tends that  the  same  principles  of  equity  are  equally  ap- 
plicable to  both  kinds  of  affreightment. — But  the  na- 
ture of  the  subject  likewise  requires  that  the  freight 
agreed  upon  by  the  month,  should  be  paid  even  during 
the  detention ;  and,  as  the  law  in  this  case  deviates 
from  the  natural  rule  in  favour  of  the  freighter,  it  is 

^  On).  Tit.  des  Chartes-parties,  art.  8 ;  Code,  art  377. 
t  Ord.  Tit.  des  \oyen,  art.  5. ;  Code,  art.  354. 
tPageSO*. 
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but  just  that  it  should  iiDiM)se  upon  him  a  new  obliga- 
tion of  indemnifying  the  owner.  If  the  freight,. how- 
ever, be  stipulated  for  the  voyage,  the  owner  is  not 
wronged  if  he  receive  no  more  than  the  freight  agreed 
upon,  and  he  is  not  entitled  to  remuneration  from 
the  freighter.  The  distinction  made  by  the  law  i% 
therefore,  well  foimded,* 

In  Hamburgh  it  is  customary  to  include  provisions 
and  wages  in  the  general  average,  in  all  cases  of  de- 
tention of  ship  and  Cargo. 

AnsKfor         When  neutral  vessels,  in  time  of  war,  are  arrested 

tioiu    *      and  carried  into  a  port  for  examination,  the  charges 

of  reclaiming  them  are  undoubtedly  general  aver- 

.  and  cargo. 

age,  if  incurred  for  the  liberation  both  of  the  ship 

.    But  if  either  the  ship  alone,  or  the  cargo^  or  a  part 

•  The  16th  article  of  thfc  Ord.  Tit.  dufret,  is  as  follows:  « If  t 
ship,  in  the  course  of  her  voyage,  be  arrested  by  order  of  any^sovo- 
leigQ  power,  no  freight  is  to  be  paid  for  the  time  of  her  detentao% 
if  the  vessel  be  chartered  by  the  month,  or  increase  of  freight,  if 
engaged  for  the  voyage ;  hut  the  provUiom  and  toages  to  tke  crem  are 
reputed  average."  The  7th  article,  Tit.  des  ovaries^  however,  says, 
^'  The  provisions  and  wages  to  the  crew  of  a  vessel  detained  durii^ 
the  voyage  by  a  sovereign  power,  are  to  he  general  average,  if  die 
vessel  be  chartered  by  the  month ;  but  if  for  the  whole  voyage^ 
ihey  are  to  be  borne  by  the  vessel  alonfe  as  particular  average.*^ 
Valin  declares  these  two  articles  to  be  contradictory,  and  rejects  tbt 
latter  entirely,  thinking  the  former  more  equitable.  But  the  latter, 
as  has  been  shown,  is  certainly  not  without  foundation,  and  beipg 
very  positive,  cannot  be  rejected.— ^It  is  very  remarkable,  however, 
that  these  articles,  seemingly  so  contradictory,  and  which  have 
givenrise  to  so  much  discussion,  have  been  admitted  without  altsiik 
tion  or  explanation  into  the  Codede  commerce^  arL  300, 400,  and  40S. 

As  to  the  maintenance  and  wages  of  seamen  daring  a  detentioii 
being  declared  by  |)ie  French  law  a  particular  average  on  the  ship 
If  she  be  hired  ibr  the  voyage,  I  refer  the  reader  to  p,;tt)6* . 
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of  tbe  latter^  be  the  cause  of  the  detention^  the  charged 
9f  reclaimiug  must  be  borne  by  that  party  oa  whose 
account  they  were  occasioned.  It  would  be  prepos* 
-terous  to  make  a  free  cargo  contribute  to  the  expenses 
tf  liberating  the  ship,  merely  because  the  voyage  is 
itfthered  by  it ;  for,  with  equal  justice,  might  every 
particular  damage  to  the  vessel  be  made  the  subject  of 
a  general  average. 

It  is  equally  preposterous,  though  usual,  to  charge 
die  cargo  alone  with  the  expense  of  reclaiming  the 
wbole,  merely  because  a  decision  to  this  effect  is  pro- 
lounced  by  a  foreign  court  of  judicature.  Such  a  de* 
fiiion  ought  not  lo  be  attended  to,  if  it  can  be  avoid- 
cd.r— The  release  of  the  cargo  implies,  that  no  wrong 
liid  been  committed  by  the  neutral  owner. 

In  Hamburgh  even  the  charges  expended  in  pro- 
earing  the  release  of  the  cargo  alone,  when  the  vessel 
was  not  in  danger,  are  considered  a  general  average^ 
and  apportioned  on  the  cargo,  together  with  that  part 
of  other  charges  of  general  average  which  are  to  be 
Wne  by  the  cargo.  This  is  a  deviation  from  the  ge- 
leral  principle,  and  even  from  the  Hamburgh  insur- 
ance law  itself  which  in  art.  7>  Tit.  21,  directs  only 
tet  to  be  admitted  as  general  average  which  is  done 
far  the  benefit  of  ship,  cargo  and  freight. 
.  It  is  a  common  artifice  of  captors  to  attempt,  by 
inmiised  advantages,  to  induce  masters  of  neutral 
itasela  to  discharge  their  cargoes,  because  this  gives 
tiMm  a  better  chance  of  a  fiivourable  arrangement  with 
llie  owners.  Baldassermi  relates,  not  indeed  for  imi- 
tation,  several  instances  of  captains  having  extorted 
large  sums  from  the  owners  of  such  cargoes  for  not 
anloadingji  to  which  the  latter  consented  rather  than 
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to  be  exposed  to  greater  risks.*    It  was  probably  with 
a  view  to  avoid,  as  much  as  possible^  the  measure  oC 
unloading,  for  which  captains  can  rarely  be  called  to 
account,  that  a  restitution  in  general  average  has  been 
introduced^  almost  everywhere,  of  crew's  wages  and 
provisions  during  the  time  spent  by  vessels  in  a  port 
where  they  were  detained  for  examination.    Baldoi- 
serojii  quotes  also  several  instances  and  a  circumstan* 
tial  award  from  the  marine  court  of  Pisa^f  by  which  it 
appears,  that  the  charges  expended  for  the  release  of 
both  ship  and  cargo,  and  particularly  the  latter,  also 
the  seamen's  provisions  and  wages,  and  the  bottomry 
premium  granted  for  providing  the  necessary  fuDd% 
were  made  good  by  general  contribution.    The  same 
is  done  in  Hamburgh,  and  was  formerly  so  in  Holland. 
Miccard  says :  t — **  When  a  vessel  is  taken  by  force  and 
carried  into  a  port,  and  tlie  seamen  remain  on  board 
for  the  purpose  of  watching  and  reclaiming  her,  notonly 
the  charges  expended  for  the  release,  but  also  the 
provisions  and  wages  to  the  seamen  during  the  time  of 
the  detention  are  brought  into  general  average."  JEme- 
rigon  adds,  upon  quoting  this  passage^  that  the  same 
principles  have  always  been  acted  upon  at  ManeilkfJi 
He  communicates  moreover  a  decision,  from  which  it 
appears  that  a  detention  which  took  place  mer^'  oa 
account  of  the  cargo,  was  nevertheless  considered  as  a 
capture,  and  the  laws  framed  for  cases  of  detention 
held  inapplicable  to  it. — ^Yet  this  is  not  always  done 
in  France.    The  wages  and  provisions  paid  during  a 
detention   are  very  frequently  reckoned    particular 
average  for  the  vessel. 

♦  T.  4.  Tit  4.  ^.  16  &  17.  tT-'c.^.  20,  seq.  and  p.  CS4. 

t  Negoce  d'Arast  p.  S79.  Coni[«re  Verwer,  §.  1     i§  I.  p.  6$1» 
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In  this  country  it  has  not  yet  been  legally  decided 
whether  in  cases  of  U7ijust  detention  provisions  and 
wages  belong  to  general  average.*  But  as^  upon  gene- 
ral principles,  they  ought  to  be  excluded,  I  very  much 
doubt  whether  they  would  be  admitted  merely  upon 
the  ground  of  expedience. 

Emerigoni  relates  the  following  case : — ^The  master  Pbgue. 
and  two  seamen  of  a  vessel  bound  to  Marseilles  died 
of  the  plague,  while  she  was  receiving  her  cargo  at 
Satalia.  The  bales  of  wool  which  were  brought  along- 
ade  being  infected,  the  crew  refused  to  receive  them 
on  board  and  set  sail.  The  vessel  having  sprung  a 
leak  in  a  storm,  put  into  Rhodes  to  be  repaired  and 
victualled.  A  ship-boy,  who  had  entered  the  hold, 
having  caught  the  same  malady  and  died,  the  inhabit- 
ants forced  the  vessel  to  depart.  The  gunner,  who 
bad  occasion  to  go  into  the  hold  of  the  vessel,  also  fell 
sick  and  died.  The  vessel  arrived  at  StancJio,  where 
by  a  present  of  200  dolIai*s,  permission  was  obtained  ta 
take  the  diseased  on  shore,  to  hire  a  country-house 
and  expose  the  merchandise  to  the  air.  Having  learnt 
that  tlie  plague  had  subsided  at  SataliOy  they  returned 
thither  to  take  in  the  remainder  of  their  cargo.  Mmeri- 
gon  being  consulted  upon  this  case, decided  the  whole  of 
the  expenses  to  be  general  average,  as  having  been 
intended  for  the  general  benefit. — But  the  departure 
from  Saialia  was  neither  for  the  benefit  of  the  whole^ 
nor  for  that  of  the  cargo,  but  was  evidently  determined 
upon  merely  for  the  benefit  of  the  ship's  company.  The 
provisions  and  wages  to  the  crew,  therefore,  could  not 

•  Park,  nh  ed.  I.  206 ;  Marshall,  3d  ed.  ii.  542 ;  Magens,  p.  67, 

t  1.631. 
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beloug  to  general  average,  neither  could  the  damage 
sustained  in  a  storm,  because  they  had  not  exposed 
themselves  to  it  for  the  general  good.  The  entering 
a  port  in  order  to  repair  a  leak  and  receive  provisions 
would  not,  according  to  the  present  law  of  France,* 
be  held  general  average.  According  to  the  principles 
advanced  by  me,  the  charges  of  going  into  port,  sup- 
posing it  to  have  been  necessary  for  the  preservation 
of  the  whole,  also  the  200  dollars  paid  for  the  permis- 
.sion  given  at  Stancho,  ought  to  have  been  generd 
average ;  the  unloading^,  airing,  &c.,  of  the  merchandise 
particular  average  for  the  same ;  the  repairs  particular 
average  for  the  ship ;  and  the  maintenance  and  wages 
to  the  seamen,  if  any  such  were  to  be  paid  for  that 
period,  would  be  at  the  charge  of  the  ship-owner. 

^aoanntine.  The  regular  quarantine  charges,  invariably  attached 
to  certain  voyages,  cannot  be  considered  as  general 
average,  since  the  captain,  in  fixing  his  freight,  must 
calculate  upon  them.  Neither  can  the  charges  arising 
from  quarantine  instituted  under  particularemergencies 
be  viewed  as  voluntary  sacrifices  for  the  benefit  of  die 
whole.  The  Hamburgh  Ordinance  directs  '^  charges 
occasioned  by  extraordinary  quarantine  and  unavoid- 
-able  incidents,"  to  be  general  average.  (Tit.  21^  art.  9, 
No.  10.)  Magensf  justly  observes,  that  this  can  be 
understood  only  of  such  extraordinary  charges  as  arise 
from  voluntary  exertions  for  the  greater  security  of 
ship  and  cargo.  It  is  by  a  palpable  misconstruction, 
that  in  Hamburgh  quarantine  charges  are  brougkl 
into  general  average,  which  is  also  contrary  to  another 
passage  of  the  law.  (Tit.  5,  art.  3.) 

•  Code,  403,  3.  t  P*  ^* 
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JDmnage  by  fire,  wbelber  ocoaeioned  by  ligbtmag^  Fiie. 
by  the  iutrinsic  quality  of  tbe  goods,  or  by  other  aeoi» 
deatal  eaqses,  ib  doubtless  particular  average,*^  But 
a  sacrifices  be  made  in  order  to  extiagaish  tbe  fire^  i£ 
OMSts  or  cables^  &r  instance^  be  cut  away,  or  tbe  vessel 
be  run  ashore,  I  am  of  opinion  that  tbe  damage  ought  tm 
be  general  averagei,  although  an  instance  of  a  decisioii 
to  the  contrary  is  quoted  by  JEhnerigan.f — ^If  water  be  ' 
titfofim  down  the  hatches,  to  stop  the  progress  of  aa 
accidental  fire  in  tbe  bold,  or  between  tbe  decks^  tUa 
■mat  be  conceived  to  be  done  with  the  double  inteii- 
ikm  of  saving  the  articles  which  already  caught  fiMf 
fifom  utter  destruction,  and  of  ex^icating  the  vessel 
ad  rest  of  tbe  cargo  frtmi  an  imminent  danger*  Thm 
efiect  of  the  water  upon  the  former  goods  is,  therefore^ 
particular  average ;  it  is  not  an  injury,  but  a  real  ad« 
vaoHage  done  to  them.  Bat  the  damage  done  by  the 
water  to  other  goods  is,  I  conceive,  of  the  nature  of  H 
general  average,  upon  the  same  principle  on  which 
the  occasional  damage  done  to  goods  during  a  jettison 
ia  considered  as  such.^  In  tbe  Ordmanxoi  de  Bilbas^ 
it  is  ordered,  tliat  when  a  vessel  catches  fire  in  a  riven 
or  harbour,  and  an  adjoining  vessel  is  sunk  in  order  to 
isve  the  others,  the  damage  nmst  be  made  good  by  a 
eaoitribBtion  firom  all  the  other  ships  and  cargoes.  § 

The  several  charges,  necessarily  incurred  in  conseK  Chtisii. 
quence  of  a  measure  taken  for  the  benefit  of  the  wtKiie^ 

*  The  underwiter  on  goods  destroyed  by  fire  occasioned  by  the 
intrinsic  quality  of  those  goods,  cannot,  of  course,  be  liable  for  such 
damage.  But  as  to  the  vessel  and  to  other  goods  on  board,  a  fire 
originating  in  this  manner  is  an  external  cause  of  tlieir  destruction* 

1 1,  p.  436.  t  Compare  Stevens's  Essay,  4th  ed.  p.  45. 

fTCh.SO,  arUSi. 
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must  also,  without  contradiction,  be  admitted  as  gene- 
ral average.  The  most  material  of  these  are  the  ex- 
penses occasioned  in  raising  the  necessary  funds  in  a 
port  into  which  a  vessel  has  been  driven  in  distress. 
To  the  investigation  of  this  most  important  subject 
the  next  chapter  is  dedicated.  I  observe  here  only, 
that  so  much  of  the  charge  of  procuring  funds  as  cor- 
responds with  the  sum  actually  employed  for  the  pur- 
poses  of  the  general  average,  and  no  more,  can  be 
admitted ;  and  it  is  a  gross  abuse  when,  as  is  some- 
times done,  the  whole  of  the  charges  for  obtaining 
funds,  such  as  marine  interest,  &c.,  are  passed  to  the 
general  average  account,  although  a  part  of  those  funds 
have  been  employed  for  a  particular  average  on  the 
vessel,  or  for  the  restitution  of  other  partial  damages* 
This  applies  also  to  commissions  of  agents  and  at- 
tornies,  surveyors'  fees,  brokerage,  postage,  and  other 
similar  charges. 

fiesides  the  several  occurrences  enumerated  in  this 
chapter,  there  are  many  others  which  may  give  occa* 
sion  to  general  average.  But  it  is  impossible  to  de- 
termine them  all  beforehand,  since  the  casualties  of 
navigation  are  of  infinite  variety ;  nor  is  this  neces- 
sary, because  the  general  principles  here  laid  down 
are  applicable  to  all  cases,  and  every  one  who  is 
thoroughly  acquainted  with  them,  will  be  enabled  to 
adapt  those  general  rules  to  each  particular  case. 
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Of  Money  raised  abroad  for  the  purposes  of  the  Voyage, 

oikI  Us  relation  to  Average. 

When,  by  any  of  the  accidents  of  the  navigi^  Dtfiakki^ 
tion^  disbursements  are  required  to  be  made  during 
the  voyage,  it  is  evident  that  each  party  concerned  is 
oUiged  to  procure  the  necessary  funds  at  the  time  and 
place  where  they  are  wanted.  The  ship-owner  is  un- 
4er  no  obligation  to  fiirnish  at  his  expense  and  risk 
money  required  on  account  of  the  cargo  ;  nor  can  the 
owner  of  goods  on  board  be  obliged  to  provide  the 
money  required  for  the  necessaries  of  the  shipj  or  of ' 
Dther  goods  on  board.  It  follows  hence,  that  when 
money  is  borrowed  abroad  for  such  purposes,  by  a  per- 
son authorised  to  act  on  behalf  of  a  party  concern- 
ed^ this  is  at  the  expense  and  risk  of  such  party^  who 
diereby  becomes  personally  liable  to  the  lender^  and 
without  reference  to  the  future  fate  of  the  thing  tot 
which  the  money  was  laid  out ;  and  that  a  claim  for 
particular  average,  as  well  as  a  contribution  for  gene- 
ral average,  incurred  and  paid  for  during  the  voyage^ 
may  take  place  even  af^er  a  subsequent  total  loss  of  ,    , 

the  ship  and  cargo. 

The  dqitain  is  the  lawful  representative,  not  only  of 
the  ship-owner^  but  also  of  the  proprietors  of  the  car* 
gOr^  'But  his  authority^  as  to  raising  funds  for  the  pmr- 


wit  '  9f^  Money  rrited  abroad  8fc.,  [cha^«^  in. 

poses  of  the  voyage^  is.  subject  to  restrictions,  which 
are  not  the  same  in  all  countries,  so  that  not  every  act 
of  his  is  binding  upon  the  parties.  Moreover,  he  has 
it  not  always  in  his  power  to  raise  the  money  required 
under  such  donditions  as  to  make  the  party  alone  re- 
sponsible for  whose  benefit  it  was  laid  out,  but  is 
sometimes  under  the  necessity  of  making  one  party 
T^pohsible  for  another,  by  which  the  interests  aad 
mutual  obligaticxis  of  the  different  parties,  and  their 
underwriters,  frequently  become  complicated  and  em- 

'  This  subject,  being  of  great  importance,  and  inCir 
ibately  eonneeted  with  the  adjustment  of  avenigis 
ribimifc,  deserves  (o  be  carefully  investigated  in  this 
j^ace,  the  more  so  as  it  is  far  from  having  yet  been 
iiifficictttlf  elucidated* 

BMemt  The  means  by  which  the  master  of  a  vessel  may 
^oitta*  'nniBe  Abe  Bioney  requisite  abroad  for  the  purposes  of 
sUimkU  Ati  Togmge  are^  generally  speaking :  a  loan  under  tbe 
XMfonsibiUty  of  the  owners  (by  passing  bills  upon 
4nm^'  a  bottomry^Ioaai,  and  the  sale  oCa  part  of  the 
«irg^ '  Aaumg  these,  bo  may^  as  fio*  as  the  circoB^ 
Bltimsd  of  Ihe  case  admit,  seleet  that  wlucb  be  ttuiil^ 
Hfte'inost  olig&lef  unless  he  be  restricted  by  the  Utm 
«f  Ina <ooittitry»  or  by  tbe  order  of  tusemiiloyers. 


LLottiiip.     Hie  Britiab  laws  not  only  do  not  probibil  the 

Soft^*  ler'a  talking  upon  tbe  credit  of  his  owiieni  mfek 

JJJ'JfM'    nies  as  he  may  require  abroad  foj^  Ibe  repair  of^  Jds 

idUp^  or  genendlf  for  tbe  prosecution  of  his  voyage, 

hnk  tkt  ttiesler  la  Aot  evn  allowed  to  Irice  idomj  op 

JhiMoi&r]!^  ejrt:qH  wbeti  tlmre  is  ail  iitpe^         ora 
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at  least,  of  obtaining  supplies  on  bis  own  or 
ke  owner's  personal  crediu*  This  cheaper  method, 
hnrefore,  is  usually  adopted,  and  the  master  dii^ected 
f  the  owners  themselves  to  resort  to  it. 

But  even  when  the  master,  without  especial  direc-  Ownen'lif 
ims  from  his  owners  for  this  purpose,  borrows  money  the^Lme  in 
teoad  for  the  use  of  the  ship,  the  latter  are  compelled  ^°s^*>>^* 
»  pay^  although  the  vessel  should  afterwards  be  lost.t 
nbe  creditor,  however,  is  required  to  shoin:  the  actual 
messity  of  those  things  which  gave  rise  to  bis  de- 
nod,  the  authority  of  the  master  being  only  to  pro- 
ide  necesMories.x 

In  France,  the  master  of  a  vessel  is  not  allowed  to  Fnnce. 
lise  money  for  the  ship's  wants  abroad  upon  the  per- 
mal  credit  of  his  owners,  or  to  draw  bills  for  their 
ceouDt,  unless  he  have  a  full  power  from  them  for 
Ilk  express  purpose.  The  law  permits  only,  that  if 
Bfairs  or  provisions  should  be  wanted  during  the 
oyage,  he  may  either  borrow  upon  the  ^ip^  or 
lodge  or  sell  goods,  to  the  amount  which  ca»  be 
lOved  to  be  necessary.§  The  re^onsibility  of  the 
VBcra  for  the  captain's  drafts  does  not  extend  beyond 

^  Holt*s  System  of  the  Shipping  and  Navigation  Laws,  I.  4QSu 
-)■  Evans  v.  Williams.  See  Abbot,  P.  IJ.  Ch.  iii.  §.  5. — But  where 
tt  master  of  a  chartered  ship  showed  A,  abroad  the  charter-party, 
f  which  the  freighter  oovenaoted  to  furnish  mooey,  and  A,  4id- 
■Kad  money  to  the  master  upon  a  bill  on  the  freighter,  which  bill 
■•  dishonoured,  the  owners  were  held  not  to  be  liable.  Hankr  v. 
\t9ikerstoney  4  Campb.  t5i. 

I  Ccry  ▼.  White.  See  Abbot,  P.  II.  Ch.  iii.  ^.  6  and  7.  See  ako 
iKkerv.  Busker,  1  Surk.  27;  Palmer  v.  Gooieh,  2  Stark.  428; 
[ok,  I.  384,  seqq.— But  what  a  prudent  owner  would  Older,  is  to 
e  considered  as  meetstny  within  this  rule.  WthUr  r.  Stuamp,  4 
ivnewall  and  Aid.  362. 
^  Code  4e  commerce,  art.  234. 
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tbe  value  of  ship  and  freight.  If  the  vessel,  therefore, 
be  totally  lost,  the  lenders  or  holders  of  the  bill  have 
no  claim  upon  the  owners,  but  merely  upon  the  cap- 
tain.* The  owners  arc  responsible  for  the  acts  of  the 
master,  as  fur  as  they  regard  the  ship  and  the  prosecu- 
tion of  the  voyage  j  but  this  responsibility  ceases  with 
the  abandonment  of  the  ship  and  freight,t  a  circum- 
stance well  deserving  the  notice  of  those  who  may 
have  occasion  to  make  advances  to  French  captains. 
Emerigon  relates  several  instances  of  captains  having 
drawn  upon  their  owners  from  abroad  for  neceseary 
expenses,  because  money  was  not  to  be  procured 
either  on  bottomry,  or  by  the  sale  of  goods,  unless  to 
a  great  disadvantage;  notwithstanding  which,  the 
owners,  after  the  loss  of  the  vessel,  were  judicially 
exonerated,  and  the  captain  held  liable.  These  deci- 
sions are  grounded  upon  the  maxim  that  the  pro- 
perty on  shore  is  not  to  be  endangered  by  adventures 
at  sea.^  The  same  author  very  minutely  investigates 
a  question  proposed  to  him,  whether  and  by  whom  a 
bill  issued  by  a  captain  in  favour  of  the  captors  of  Ui 
cargo,  for  the  ransom  of  the  same,  ought  to  be  paid, 
in  order  that  a  hostage  may  be  liberated,  the  vessel 
having  been  lost  in  the  continuation  of  her  voyage. 
He  determines  in  favour  of  the  captain,  and  holds  the 
proprietors  of  ship  and  cargo  liable,  unless  they  hare 
expressly  ordered  the  captain  not  to  ransom  the  ves- 
sel. § — But  this  appears  contradictory  to  the  preceding 
decisions,  and  I  question  whether  the  French  courts 

*  Emerigon  II.  454. 

t  Ord.  Tit.  des  proprietaires,  art.  8 ;  Code,  art.  216. 

I  Emerigon,  II.  458. 

\  Emerigon,  1. 478. 
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trtmid  have  decided  in  the  same  way.  The  capdun^ 
ID  this  instance,  acted  in  the  capacity  of  an  agent  for 
die  owners,  precisely  in  the  same  manner  as  he  would 
iMTe  done  in  providing  money  for  repairs  and  other 
necessaries  of  the  vessel ;  and  the  French  law  grants 
Um  neither  in  the  one  case  nor  in  the  other  a  right 
of  endangering  the  property  which  the  parties  interest- 
ed possess  on  shore* 

The  Spanish  law  expressly  orders  the  master  to  pro-  Spaia. 
vide  by  bills  on  his  owners  or  consignees,  the  money 
which  be  may  require  abroad  for  the  ship's  wants; 
and  only,  if  he  cannot  raise  it  by  these  means,  do  they 
iUow  him  to  borrow  on  bottomry  upon    ship   and 
freight,  or  to  sell  that  part  of  the  ship's  apparel,  or  of 
die  cargo,  which  can  be  disposed  of  with  the  least  dis- 
advantage.*   The  Prussian  law  directs  the  same,  pro-  Pnnna. 
vided  there  be  no  agent  of  the  owners  at  the  place 
where  the  loan  is  to  be  made.    In  a  similar  manner  HMnboiili 
the  Hanseatic  revised  marine  law  permits  the  master  ^• 
to  borrow  upon  bottomry  only  if  he  cannot  either 
obtMH  money  upon  bills,  or  effect  a  sale  of  goods  upon 
less  disadvantageous  terms  than  the  bottomry  premium 
wodM  amount  to.f  The  same  is  enacted  by  the  Danish 
bw.t    'Hie  Hamburgh  law,  indeed,  enumerates  only 
the  pledging  of  ship's  apparel,  sale  of  goods,  and  a 
bottomry  loan  upon  the  vessel,  and  the  Swedish  per- 
Bits  only  a  bottomry  loan  upon  the  vessel,  and  a  sale 
of  goods,  as  the  means  of  raising  the  necessary  funds  ' 
abroad  ;§  but  it  is  usual  with  Hamburgh  ship-masters 
to  provide  in  such  cases  the  necessary  funds  by  bills. 

•  Ordenanzas  de  Bilbao,  Cap.  Si,  art.SS  y  39. 
+  Tit.  6,  art.  5.  J  Art.  1. 

J  Hamb.  Stat.  T.  II.  Tit.  14,  art.  5,  7, 8 ;  Swed.  c.  3. 
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By  the  Hamburgh  law,""^  (and  by  those  of  all  mari* 
tune  nations,  erceptiDg  the  French9)t  the  uoderwriten 
are  bound  to  pay  the  salvage  charges  exp^^kd^ 
though  they  may  exceed  the  value  of  the  artieki 
saved,  and  the  expenses  of  ransom,!  or  reclamation 
even  in  addition  to  the  full  amount  insured,  if  the  ves» 
sei  should  be  afterwards  lost.  It  follows  hence  that  the 
owners  also  are  obliged,  even  after  a  loss  of  the  ves* 
ad,  to  pay  the  money  borrowed  upon  their  credit  or 
drawn  upon  them  lor  these  purposes*  For  it  is  evi- 
dent that  the  underwriters  could  not  be  under  tluii 
obUgation,  if  it  were  not  a  duty  incumbent  also  upoa  i 
the  owners. 

Thus,  it  appears  to  be  a  rule  established  in  all  coon-  - 
tries.  Without  exception,  that  if  a  vessel,  for  thenecefr-  ^ 
flities  of  which  upon   her  passage  bills  have  beM  i 
drawn,  arrive  safely  at  the  place  of  her  destinatioD^  ll 
the  charges  incurred  in  drawing,  such  as  comnu8Sio%  -' 
loss  in  the  exchange,  interest  of  money  advanced,  &e.,  * 
must  be  added  to  the  other  expenses,  and  repaid  lug  jp 
the  parties  interested,  according  to  their  respective  ^ 
shares:  so  Aat  the  charges  of  raising  money  fer-dfr- 
fraying  expenses  of  the  nature  of  a  general  average 
belong  to  general  average^  those  incurred  for  payiBf 
m  particular  average  on  the  vessel,  constitute  a^arli- 
•cular  average  on  the  vessel,  &c. — ^And  it  ako  appeal^ 

*  Hamb.  Ord.  Tit.  14,  art  8 ;  Tit  15,  art  8—4. 

f  Frencfa underwritarsnerer  pay  more  than  fhe  turn  insiiii^L 
^OnL  h.  1 45 ;  Cod^  art  381,)  sinless  there  be  a  clause  to  the  ooa- 
tnry  in  the  policy,  as  in  those  of  Bordeaux  and  Nantes.  This  mi- 
leasonable  regulation  prejudices  the  underwriters  tftemselves^  .as  it 
bars  the  preventive  efforts  of  the  assured  or  their  agents,  and  causes 
diem  to  have  recourse  tc  abandonment  wherever  the  case  adimts 
ofit 

}  That  ransom  is  illegal  in  England  has  been  observed^  p.  889. 
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ifll  HI  Eoglsod^  as  well  as  in  every  other  ecnintry,ez- 
ipt  where  the  French  law  18  in  force,  the  same  rule 
n  prerail,  if  the  vessel  do  not  reach  the  port  of  her 
Mutation,  or  be  either  totally  or  partly  lost.  The 
Mmey  raised  must  be  repaid  in  the  same  manner  as  if 
le  vessel  had  safely  arrived,  because  every  party  was 
obligation,  unconditionally,  and  without  re- 
to  any  subsequent  event,  to  pay  his  proportion 
;  the  time  and  place  where  the  disbursements  be- 
ne necessary, — ^A  general  average,  therefore,  incur- 
d  m  an  intermediate  port,  must  be  adjusted,  evea 
ker  m  subsequent  loss,  contributed  for  by  the  parties 
ianested,  and  repaid  to  them  by  their  underwriters, 
K  if  the  vessel  had  safely  arrived*  That  ship-owners 
id  -proprietors  of  cargoes,  as  well  as  their  undier* 
litaEB,  should  thus  be  exposed  to  losses  exceeding  the 
ipilal  fMriginally  invested  or  insured  is  perfectly  coo- 
Hent  with  the  nature  of  the  subject,  and  should  be 
msideerd  beforehand  by  every  person  hazarding  his 
Btperty  upon  the  seas,  or  engaging  in  insurances. 
ils  evidently,  therefore,  a  false  maxim  in  the  French 
■ispmdence,  that  the  property  on  shore  should  never 
I  pvi^diced  by  adventures  at  sea. 

if  il  be  timely  known^  that  by  repairs,  recapture  or  Mem  of 
iMfes  of  release,  &c.,  a  new  capital  has  been  exposed  S^gl? 
liMc,  in  addition  to  that  originally  invested,  the  loss  ^^"'f^ 
ing  a  total  one  may  be  avoided  by  an  insurance  <»•. 

expended,  &c^of  which  kind  of  insurance  I 
treated  m  the  third  chapter.  Such  insurance 
the  more  necessary  when  the  ship  or  the 
■go  belong  to  France  or  Holland,  or  even  when 
■J  nf  the  parties  concerned  in  the  cargo  reside  in 
hose  countiies^  who  in  case  of  loss  might  avail  them* 
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selves  of  the  French  laws  in  refusing,  the  pftyroeiil; 
their  share.  .  Although  they  might  be  compelled 
mateiy  to  submit  to  the  law  of  the  place  where 
contract  was  made,  yet  this  would  expose  the 
parties  to  trouble  and  litigation. 

II.  SuppiiM      The  method  of  raising  money  upon  bottomry 

J^dmST^  more  expensive  than   that  upon   the  credit  of 

•**«•  owner,  or  by  bills ;  but,  if  the  bottomry  bond  b 

adapted  to  the  case,  and  that  thing  only  hypott 

for  which  the  funds  are  required,  it  possesses 

material  advantage,  that  only  the  original  capitali 

no  more,  can  be  lost  in  the  case  of  a  subsequent  misto' 

tune.    If,  for  instance,  the  captain  hypothecates  thi 

ship  alone,  for  the  repairs  of  a  damage  conceroii 

only  the  ship,  the  owner  or  his  underwriter  cam 

under  any  circumstance  lose  more  than  the  wh< 

capital  originally  hazarded. 

Power  of  It  has  been  shown  above  that  by  the  laws  of 

wmwVo   countries,  the  master*  is  fully  warranted  in  that] 

them ;  pro.  hypothecating  the  ship  for  necessaries  abroad.    B#^ 

improprietj  it  is  material  to  observe  that  the  master  has  this  MK 

jure.  thority  m  the  quality  of  an  agent  only,  and  that  M 


this  reason  he  cannot  have  it  at  the  place  ^f 
owners'  residence,  or  indeed  at  any  place  when  hi 
has  an  opportimity,  without  loss  of  time,  to  consult  idi 
owners  upon  the  subject.  For  although  the  master 
may  order  iiecessaries  at  home  as  well  as  abroad,  aad 
thereby  equally  bind  his  owners  personally,t  yet  ai 

*  In  the  absence  of  the  master  the  mate  has  a  right  to  hypotfae* 
cate  the  ship  or  to  sell  a  part  of  the  cargo  for  the  purpose  of  paying 
salvage.  By  Lord  Menbmvugh^  in  Parmtier  v.  Todknntery  1 
Cainpb.  542.  ♦  flolt,  1. 365. 
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Ihe  power  of  hypothecating  the  ship  amounts  almost 
Bi  power  of  absolutely  disposing  of  it,  the  laws  of 
ileountries/  and  the  usage  in  our  own«  limit  this 
l||N>thecation  by  the  master  to  the  circumstance  of 
kfessel  being  in  a  foreign  country ,  or  in  the  course 
fher  voyage,  and  not  in  the  place  of  her  owner^s 
iMdence.  This  term,  place  of  residence,  however, 
b  received  a  large  interpretation  by  some  of  the 
Irisions,  both  in  the  courts  of  law  and  Admiralty. 
htt  Ireland  was  held  to  be  a  foreign  country,  so  far 
^  justify  the  master  in  hypothecating  the  ship 
K ;  and  Jersey  was  considered  for  the  same  purpose 
ft  foreign  possession,  with  respect  to  an  owner  of 
iKbft^ — But  if  the  master  can  correspond  with  the 
DeiB  it  is  not  such  a  case  of  extreme  necessity  as 
{Ire  him  the  power  of  hypothecation.f 
lot  if  not  only  the  thing  for  which  the  money  was 
idred,  but  also  the  property  of  tlurd  persons,  be 
iged,  it  is  apparent  that  difficulties  and  injustice  in 
ioiia  ways  may  arise.  We  have  principally  to  con- 
T  in  this  place  the  hypothecation  of  ship  and  cargo, 
"  the  sale  of  a  part  of  the  cargo,  which  is  nearly  re- 
4  to  an  hypothecation  of  the  whole, 
tt  to  the  master's  authority  of  pledging  the  cargo 
citing  a  part  of  the  same,  it  is  clear  that  the  master 
Kit  in  the  same  sense  an  agent  of  the  proprietors 
liie  cargo,  as  he  is  agent  to  the  ship-owner, 
regard  to  the  former  he  is  only  a  carrier,  unless 
odally  constituted  an  agent.^  Unless,  therefore, 
be  case  of  extreme  necessity,  which  requires  the 

•  Sec  the  different  laws  cited  above,  p.  246 — 250. 
t  See  Holt,  I.  398  and  399,  and  the  cases  cited  there. 
X  1  Rob.  Adm.  Rep.  84,  151  and  156. 
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sacrifice  or  hjpothecatiou,  m  part  or  wlioley  of  ikt 
cargo  as  well  as  the  ship,  no  act  of  the.  master  am 
affect  the  owner  of  the  cargo/ 

It  is  deserving  of  notice  that  aU  the  Cor^igR  Imf^ 
qaoted  above^  in  speaking  of  the  power  of  the  imrjta 
to  hypothecate,  men  t ion  only  the  ship  and.  tackh^ 
some  including  also  the  freight,  but  none  the  carg% 
with  the  excqition  of  the  French  Code  de  tiiiwMm 
which  materially  differs  in  this  respect  from  the  aiH 
dent  law,  the  Ordorniaitce.t  Tbongh  we  are  not,  firaii 
this  circnmstaoce,  warranted  in  condnding  that  tbiM 
legislators  have  considered  the  hypothecation  of  M$ 
and  cargo  as  inadmissible  under  all  circumstances;  yi| 
it  incontestibly  shows  that  this  measure  should  naibl 
resorted  to  unless  in  cases  of  urgent  necessity.  Wi 
may  easily  convince  ourselves  of  the  impropriety  d 
unnecessarily  pledging  ship  and  cargo,,  by  eonsiderim 
tiie  consequences  which  may  result  from  sach  a 
sure.  Let  us  suppose  that  a  master  pledges  sh^ 
cargo,  in  order  to  provide  money  required  for 
&c.,  which  concern  the  vessel  alone,,  and  which,  tfafliN» 
fore,  the  ship-owners  akme  ought  to  have  proviiML 
Should  the  vessel  in  the  continuation  of  ifter  vDyi^ 
lose  a  part  or  the  whole  of  her  value,  and  the  lenter 
on  bottomry  receive  bis  payment  out  of  the  prececdMi 
lliecargo,die  inevitaUe  conseqaeneewiUb^  llmt  cMmI 
the  owner  will  have  to  pay  the  sum  borrowed  Ml  d 

•  S  Rob.  251.  '  ' 

^  itis  tnie  that  the  sale-  of  put  of  the  en^  whieh  ti»  ta^p 
oidaiaiiceB  admiti  is  aimilar  ia  soibo  reopocti  to^  tha  bfpo^ieflilifpl 
of  the  whole  cargo.  But  there  is  this  material  dlfierence  bctipa— 
ielling  and  pUdgit^  oi  goei^  dwi  iaihe  onaoasetfar  capialan 
posed  to  risk  isnotigxMi  tlu  wkolt  augineiUed,  bat  iate4idKrit 
is,  as  I  shall  have  oooation  to  shov  ia  ^wttgnftU 
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Us  prirate  means,  in  wbkb  case  the  second  oligecl  of 
bottomry  loans^  viz.  that  of  not  risking  more  than  the 
som  originally  invested,  is  entirely  lost;  or  that  the 
pcoprietors  of  the  cargo  must  bear  a  loss  quite  foreign 
t»  them,  and  with  which  tbey  ought  consequently  to 
hK9e  no  opncem.* 


The  m€>8t  remarkable  case  decided  in  British  courts  Validity  of 
Ripecting  the  authority  of  the  master  to  hypothecate  *<if7Fo^- 
like  cargo,  or  to  sell  any  part  of  the  same,  and  the  ihtp  and 
tiSdity  of  such  transactions,  is  that  of  the  Gfra/dudifie,  ^"^* 
tried  in  the  court  of  Admiralty,  which  therefore  de- 
tenres  our  utmost  attention. 

The  Imperial  ship  GratUudinef  bound  from  the  Afe-  Gntitu* 
tUrramean  with  a  cargo  of  fruit  to  Londofiy  was  3*^. 
driven  into  Lisbon  to  refit.  The  master  applied  for  ^f^  ^' 
•dviee  and  assistance  to  one  of  the  Portuguese  corre- 
apoMknts  of  the  consignees  in  England;  the  Portu?^ 
gttese  wrote  to  the  consignees,  and  received  an  answer 
Awn  diem,  that  it  belonged  to  the  master  exclusively, 
laadopt  every  necessary  measure  for  the  preservation 
.tf  tiie^^argo.  By  an  estimate  and  survey  made  under 
the  authority  of  a  court  at  Lisbon ^  the  ship  was  de« 
dved  to  be  of  sufficient  value  to  warrant  the  repairs* 
master  borrowed  the  necessaiy  sum  on  a  bottomry 
binding  the  ship,  freight  and  cargo,  the  amount 
ff  which  exceeded  the  estimate  of  the  ship  in  her 
condition,  and  of  the  freight,  by  a  sumtf;Atdl 
mtfipoied  to  be  about  equal  to  the  charge  that  wouU 
Jhl  vpott  the  cargo*  The  loan  not  being  discharged 
iitr  die  ship's  arrival  in  London,  the  creditor  inad* 
iatod  m  aidt  in  the  court  of  Adouralty  against  the  riiif 

*  See  abore,  eh.  iii.  p*  83*  . 
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and  cargo.  The  learned  judge  of  the  court  said  in 
substance,  ^^  that  the  master  not  being  able  to  raise 
money  on  the  security  of  the  ship  alone,  he  was  neces- 
sarily obliged  to  resort  to  the  cargo ;  that  it  could  not' 
be  said  that  the  master  is  in  all  cases  to  wait  till  be 
hears  from  a  distant  country;  that  the  necessity  of  such 
a  case,  therefore,  compelled  a  choice  of  one  of  two 
things,  to  sell  a  part  of  the  cargo,  for  the  purpose  of 
applying  the  proceeds  to  the  prosecution  of  the  voyage 
by  the  repair  of  the  ship,  or  to  hypothecate  the  whole, 
for  the  same  purpose.  With  respect  to  the  sale  of  a 
part  of  the  cargo,  the  books  ovei*flowed  with  autlio- 
ties.  With  respect  to  the  cargo,  indeed,  the  power  of 
selling  could  not  extend  to  the  whole,  because  it  never 
can  be  for  the  benefit  of  the  cargo,  that  the  whok 
should  be  sold  to  repair  a  ship  which  is  to  proceed 
empty  to  her  destination.  But  that  hypothecation 
might  be  of  the  whole,  because  it  may  be  for  the  benefit 
of  the  whole,  that  the  whole  should  be  conveyed  to 
its  proper  market :  the  presumption  being,  that  this 
hypothecation  of  the  whole,  if  it  affects  the  cargo  at 
all,  will  fiiially  operate  to  the  sale  of  a  part,  and  this  in 
the  best  market  at  the  place  of  its  destination,  and  in 
the  hands  of  the  consignees."  It  did  not  appear,  whe- 
ther or  not  the  master  had  an  opportunity  of  sending 
the  cargo  by  another  ship,  but  the  same  learned  judge 
held,  that  according  to  all  the  authorities  on  the  sub- 
ject of  transhipment,  the  master  was  not  bound  to 
tranship.  The  hypothecation,  accordingly,  was  de- 
creed to  be  valid.  But  on  account  of  the  great  impor- 
tance of  the  question,  the  learned  judge  invited  the 
parties  to  bring  it  by  appeal  before  another  tribunaL 
Although  this  decision  proves  the  legality  of  selling 
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•  part,  or  hypothecating  the  whole  of  the  cargo  upon 
pressing  occasions,  such  as  when  the  master  is  without 
the  means  of  obtaining  from  his  owners,  or  in  any 
other  way,  the  necessary  funds ;  when  the  proprietors 
of  the  cargo  also  are  benefited  by  the  measure ;  when 
the  money  required  for  the  ship  is  not  to  be  had  upon  the 
Kcurity  of  the  ship  alone,  or  when  a  part  of  the  funds 
required  must  be  expended  for  the  cargo  itself.  Yet 
It  would  be  misconstruing  the  meaning  of  the  learned 
|adge,  to  conclude  that  every  hypothecation  of  ship 
md  cargo,  without  the  circumstances  alluded  to,  would 
receive  legal  sanction.  In  truth,  the  sale  or  pledging 
of  another's  property  by  a  person  who  was  entrusted 
frith  it  for  quite  different  purpose?,  unless  done  with 
the  express  view  of  benefiting  the  proprietor,  is  so  op- 
posite to  the  most  common  notions  of  justice  and 
equity,  that  it  cannot  be  admitted  or  excused,  except 
apon  the  plea  of  absolute  necessity.  The  purchaser 
of  such  property,  or  the  lender,  knowing  it  not  to  be- 
long to  the  seller,  or  borrower,  becomes  likewise 
implicated  in  the  transaction  of  the  latter.  And  as  by 
every  law  the  lender  on  bottomry  generally  is  under 
an  obligation  of  ascertaining  whether  the  money, 
pretended  to  be  borrowed  for  a  particular  purpose, 
be  really  wanted  for  that  pui*pose,  (although  he  be 
not  obliged  to  ascertain  the  real  application  of  the 
money  towards  that  purpose,)  so  he  ought  likewise 
to  be  bound  to  ascertain,  that  the  master  who  sold  or 
pledged  goods,  was  really  under  a  necessity' of  resort- 
ing to  that  measure.*    And  those  hypothecations  of 

•  There  is  a  very  strong  case  to  show,  that  the  purchaser  of  goods, 
aolfl  by  the  master, ought  to  ascertain,  whether  the  roaster  was  under 
tn  absolute  necessity  of  selling  such  goods. — ^In  the  course  of  a 
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abip  and  cargo  ought  least  of  all  to  enjoy  the  protection 
of  the  law^  which  are  made  for  the  wants  of  the  ship 
alone  to  an  extent  for  which  the  value  of  the  ^hip  woA 
the  freight  would  have  afforded  a  sufficient  Becurtty. 
Ignorant  ship-masters  are  generally  persuaded  to  this 
by  the  lenders,  who  wish  to  receive  for  the  same  marine 
interest  an  additional  security  to  that  which  the  master 
has  a  right  to  hypothecate  to  them.  Such  bonds  ought, 
therefore,  to  be  considered  as  referring  only  to  the  ship 
and  freight,  and  the  cargo  ought  never  to  be  prejudicfed 
by  them. 

In  like  manner,  hypothecations  made  by  the  masters 
against  the  wish  of  their  owners,  or  even  without  Aeir  [ 
consent,  when  they  might  have  been  consulted,  are  j 
not  valid,  nor  is  a  sale  or  hypothecation  legal  where  i, 
the  object  has  been^  not  the  benefit  of  the  owners -by  ji 
furtherance  of  the  voyage^  but  the  advantage  of  a  third  i| 
person.  A  case  of  this  description  was  tried  in  the  i| 
court  of  Chancery,  in  the  summer  of  1822,  which  { 
deserves  to  be  known,  especially  as  it  shows  that  Ae  \ 

voyage  from  India,  a  ship  was  wrecked  off  the  Cape  of  Good  Hopc^ 
and  42  chests  of  indigo  saved  (perfectly  sound)  which  were  tfane  ' 
sold  by  publicauction,  by  the  authority  of  the  roaster,  acting  Mf  < 
filcy  according  to  the  best  of  his  judgment,  for  the  benefit  of  all  per-  \ 
sons  concerned ;  but  the  jury  finding  that  there  was  no  absolote  [ 
necessity  for  the  sale,  it  was  held,*- that  the  purchaser  at  such  ak  '■ 
(who  knew,  or  might,  or  ought  to  have  known,  the  circumstancn  of  < 
the  sale,)  acquired  no  title,  and  the  indigo  having  been  sent  to  Uiis 
country,  the  original  owners  were  held  entitled  to  recover  its  value. 
— ^Mr.  Justice  Bay  ley  said  :  «  The  rule  laid  down  by  Holt,  C.  J.>  in 
Johuonv,  SMppen^  {9  Ld.  Raym.  984,)  is  thb,  that  the  niasttr  to 
no  authority  to  sell*any  part  of  the  ship,  and  that  his  sale  tnasfenfii 
no  property ;  but  tliat  he  might  hypothecate ;  and  this  is  cited  and 
relied  upon  by  Lord  Ellenborough  in  Beid  v.  Darl^,  (10  East,  167.) 
Absolute  necessity  constitutes  the  on^  excq>tiao/*  Fmrntm  "' 
1i.Iii4h  Comfm^.    5  Sam.  &  Ald^eU. 
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ivoprietors  of  cargoes  may  secure  themsdTes  against 
tteh  unlawful  prooeedings  of  the  master  by  an  injuiiC'- 
lon  in  Chancery. — A  Dutch  vessel  bound  from  Biga  ^«'^««  ^'^ 
»  Tmdon  with  timber,  had  put  into  Copenhagen  on  ac- 
MUit  of  damage,  and  the  master  had  signed  a  bottom- 
y  bond  upon  the  ship  and  cargo  for  the  repairs.  On 
be  prosecution  of  her  voyage  the  vessel  again  sustained 
interial  damage  which  obliged  her  to  put  into  Cavoes* 
i  person  of  that  place  not  only  undertook  the  repairs^ 
vt  furnished  the  captain  with  money  for  provisions 
od  sailors'  wages,  &c.,  probably  in  hopes  of  securing 
imseif  by  a  bottom  17  bond  upon  ship  and  cargo. 
[lie  ship-owners  ordered  the  captain  not  to  sell  oc: 
iledge  the  cargo,  who,  nevertheless,  being  pressed  by^ 
lb  creditor,  attempted  that  measure,  although  tiie 
gent  of  the  proprietors  of  the  cargo  offered  to  pay 
bwn  bis  proportion  of  the  general  average,  and  even 
o  receive  the  cargo  at  Cowes,  paying  freight  pro  raid 
tmerit.  This  offer  being  refused,  the  agent  obtained 
m  injunction  in  Chancery  both  against  the  sale  and 
qrpotbecation ;  and  he  afterwards  proved  that  neither 
lie  hypothecation  nor  even  the  sale  of  the  whole  of 
he  ship  and  cargo  would  be  sufficient  to  defray  the^ 
■aster's  debt  at  Cowes  and  the  former  bottomry  bon^ 
wpoD  which  the  injunction  was  confirmed.  The  Lord 
Chancellor  said,  in  substance,  ^^  that  the  master  must 
■Qtsell  a  part  of  the  cargo,  if  he  cannot,  by  selliog  that 
part,  save  the  rest  of  the  cargo ;  nor  mustlie  byiK>tbe- 
cite  the  whole,  if  he  cannot  by  that  hypothecation, 
a  part  of  the  cargo.'' — If,  under  those  circum- 
tfae  sale  or  hypothecation  had  4>een  allowed, 
irhich  evidently  was  not  intended  for  the  advantage 
of  the  propoetoni  of  the  ciirgo^  the  latter  would  have 

s  9 
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beeaobliged  to  pay  tlie  debt  of  the  captain,  with  whie 
they  had  not  the  least  concern.    A  lien  upon 
cargo  would  thus  have  been  given  to  the  creditor i 
the  master,  and  the  loss  sustained  by  a  credit  indifl 
erectly  bestowed,  instead  of  falling  upon  the  individi 
who  granted  it,  would  have  been  thrown  upon  a  thirfj 
person. 

It  will  appear  from  what  has  been  stated,  that  ib^l 

hypothecation  of  ship  and  cargo,  or  of  ship  and  frcigl 

and  a  sale  of  part  of  the  cargo,  is  with  most  proprh 

resorted  to,  when  all  parties  are  equally  concerned  il 

the  measure,  as  in  cases  of  ransom  (where  this  is  legal) 

of  reclaiming  ship  and  cargo,  and  generally  in  all 

where  the  money  required  is  entirely  or  chiefly  of' 

nature  of  a  general  average ;  that  it  is  admissil 

when,  although  the  money  be  required  for  the  neceiS 

•cities  of  the  vessel  onlv,  it  nevertheless  benefits  the 

-owners  of  the  cargo  by  furthering  the  voyage ;  ttal 

the  master's  authority  to  hypothecate  the  ship  tfii 

cargo,  and  to  sell  part  of  the  cargo,  is  doubtful  i^ 

least,  when  the  interest  of  the  ship-owner  alone,  aai 

not  that  of  the  proprietors  of  the  cargo,  is  concemedi 

-and  that  both  measures  are  altogether  inadmissiUtji 

"mrhen  they  are  adopted  by  the  master  against  tbe^wil 

of  the  owners,  or  when  the  money  required  for  Ae 

use  of  the  ship  only,  might  have  been  procured  upot 

the  security  of  the  ship  and  freight  aloi^e. 

Ktkttoiif  When  a  bottomry  loan  on  ship  and  cargo,  or  a  sab 
tioitt  arSng  of  part  of  the  cargo  has  thus  been  concluded  undtf 
^jf*'*?'  circumstances  which  warrant  the  transaction,  i<  i** 

tifiabM  tale 

in  a  poet  of   mains  to  be  ascertained  what  I'eciprdcal  obligatioii 

liicUer. 
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1  relations  will  take  place  between  the  master  or 

|M)wner  and  the  owners  of  the  articles  sold  or 

lodieeated ;    between  the  several  owners  of  the 

go  among  themselves,  and  between  them  and  their 

lerwriters. 

shall  investigate  the  subject  first  as  to  goods  sold, 

I  afterwards  as  to  the  hypothecation  of  ship  and 

IGO. 

II  respect  to  goods  sold  at  an  intermediate  port,  Geoerai  iu- 
qnestion  will  be  much  simplified,  if  we  distinguish :  of  the  aub- 
rther  the  money  was  required  for  purposes  consti-  ^*"' 

Bga  general  average;  or  for  a  necessity  incurred    . 
he  ship  only ;  and  if,  in  the  former  case^  we  con- 
r  the  goods  sold  (as  in  cases  of  jettison)  precisely 
they  had  remained  on  board.     1  begin  by  treating 
matter  theoretically  and  without  reference   to 
ing  laws,  of  which  I  shall  speak  afterwards. 
the  proprietor  of  the  goods  sold  is  not  insured,  or 
f  the  insurance  laws  of  his  country,  the  sale  of 
»  at  an  intermediate  port,  warranted  by  necessity, 
iridered  a  peril  of  the  sea  at  the  risk  of  the  under- 
?r,  no  party  can  be  injured  by  the  sale  being  con- 
ed like  a  jettison :  for  the  proprietor  of  such  goods 
iinder  all  circumstances,  remain  in  precisely  the 
s  situation  in  which  he  would  have  been  if  his 
b  had  not  been  sold.    If  the  ship  and  cargo  safely 
h  the  place  of  their  destination,  he  has  a  claim  not 
upon  the  ship-owner,  (for  the  master  had  acted  for 
joint  benefit  as  agent  to  all  parties,)  but  upon  all 
ies  concerned,  who  will  have  to  pay  him  the  net  value 
b  goods  at  the  place  of  destination,  and  the  captain 
freight  for  the  same,  by  a  general  contribution, 
rlucb  he  himself  has  to  pay  his  proportion  accord- 
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ing  to  the  value  of  the  goods  sold. — If  the  ship  and 
cargo  be-  totally  lo^t^  he  has  nothing  to  claim,  for  be 
has  lost  nothing  but  what  would  have  beea  lost  if  no 
sale  had  taken  place.— If  the  vessel  during  the  voy- 
age becomes  unseaworthy  and  the  cargo  must  be  sold 
at  an  intermediate  port,  a  contribution  for  the  goods 
must  be  made  according  to  the  net  value  which  they 
would  have  had  at  that  place. — If  the  cargo  be  saved  in 
case  of  shipwreck,  the  claim  is  to  be  reduced  in  the 
same  manner  as  after  a  jettison,  because  it  may  be  &irly 
supposed  that  the  goods  sold  would  have  suffered  equal* 
ly  with  the  rest  of  the  cargo,  had  they  remained  on 
board. 

Indeed  a  sale  of  goods  under  the  suppositions  here 
made,  resembling  so  nearly  a  jettison  as  to  motive, 
it  will  be  a  more  natural  way  to  treat  it  as  such 
also  in  its  consequences,  than  to  hold  the  captain 
or  owner  alone  responsible  for  a  measure  takeafov 
the  joint  benefit  of  all  parties. — Suppose  a  captain 
having  to  pay  one-eighth  of  the  value  for  salvage  of  a 
vessel  and  her  cargo  recaptui^.  If  he  pay  the  ship* 
owner's  proportion  in  money,  and  deliver  up  one* 
-eighth  part  of  each  article  on  board  in  kind,  it  will 
certainly  not  be  attempted  after  a  subsequent  losi^  to> 
make  the  ship-owner  answerable  for  the  articles  thm 
disposed  of;  for  each  party  had  paid  nothing  but  what 
he  was  obliged  to  pay«  But  if,  instead  of  this^  the 
captain  is  under  the  necessity  of  selling  a  part  of  die 
cargo,  in  order  to  pay  the  salvage  of  the  ship  and 
cargo,  I  do  not  conceive  why  the  sliip-owner  dionid 
be  responsible  for  the  whole,  the  captain  having  acted 
as  a  genend  agent  for  the  intierest  of  each  individual 
conoecaed  Si  or  why  the  owner  of  thegoods  soldahoiiid 
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iwe  a  claim  of  restitution  merely  upon  the  ship-owner; 
id  not  upon  the  other  proprietors  of  the  cargo  for 
tir  respective  shares. 

In  the  second  case,  where  the  sale  has  been  made 
•opply  wants  sustained  by  the  ship  only,  conse- 
imtly  for  the  benefit  of  the  ship-owners  alone,  the 
oprietor  of  the  goods  sold  can  have  no  claim  what> 
er  upon  the  other  proprietors  of  the  cargo,  and  the 
msaction  rests  entirely  between  him  and  the  owner 
the  ship.  The  goods  sold  might,  indeed,  in  such 
MS^  be  also  considered  as  remaining  still  on  board; 
d  as  being  liable,  like  the  rest  of  the  cargo,  to  di- 
iDation  in  value  by  misfortunes*  But  since,  by  the 
iritime  laws  of  several  states,  the  owner  cannot  be 
ide  responsible  for  more  than  the  amount  of  the 
i^Bnd  freight,  it  is  but  just  that  wherever  this  law 
iics^  the  proprietor  of  the  goods  sold  should  be  in^ 
■mified,  by  way  of  compensation^  for  the  whole  of 
kd^nand,  to  the  extent  of  ship  and  freight ;  or,  in 
ber  words,  that  the  transaction  should  be  considered 
a  forced  bottomry  loan  upon  ship  and  freight.  The 
mitr  of  the  goods  sold  is  in  that  case  not  necessarily 
the  same  predicament  with  the  owners  of  the  goods 
iC  sold,  but  the  result  to  him  may  be  better  or  worse 
mi  to  them,  according  to  circumstances.* 
But  this  arrangement,  simple  and  natural  as  it  is^. 
m  be  adopted  only,  as  I  have  before  observed,  where 


^  It  does  not  necessarily  follow  from  the  nature  of  the  transao 
■y.tfast  a  sale  for  the  benefit  of  the  ship-owners  should  be  looked 
ite  as  a  bottomiy  loan.  It  will  be  necessary  to  consider  it  as  3uch 
.  plMoes  only  where  the  ship-owner  is  allowed  to  disengage  bioi- 
If  from  aH  demands,  by  abandoning  the  ship  and  freight.  Wbeiv 
it  it  Dot  the  case,  the  sale  may  also  be  considtred  as  oofistitutiiig 
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the  proprietor  of  the  goods  sold  is  allowed,  in  case  of 
the  vessel's  being  lost,  to  recover  their  amount  from 
his  underwriters.  For  if  the  latter  be  exonerated, 
the  sale  at  the  intermediate  port  being  considered  as 
an  event  for  which  he  is  not  responsible,  the  proprietor 
of  the  goods  sold  would  evidently  suffer  if  he  could  not 
recover,  in  case  of  loss,  either  from  the  ship-owner  or 
from  the  rest  of  the  proprietors  of  the  cargo,  according 
to  the  circumstances  of  the  case. 

Emerigon  decidedly  asserts  such  a  sale  to  be  a  peril 
of  the  sea  (tine  fortune  de  mer)  for  which  the  under- 
writers are  liable.^  In  Hamburgh  it  is  likewise  con- 
sidered as  such,  and  is  reckoned  one  of  those  unfore- 
seen events  for  which  the  underwriter  is  become  re- 
sponsible by  placing  himself  entirely  in  the  situation  of 
the  assured.  The  same  principle,  I  doubt  not,  wonli 
be  observed  eveiywhere  on  the  coutinent.  The  ua- 
derwriter,  in  reality,  is  not  wronged  by  the  goods  be- 
ing considered  as  having  remained  on  board.  He  is 
not  charged  with  a  new  risk;  on  the  contrary,  if  his 
liability  ceases  with  the  sale  of  the  goods,  he  is  exo- 
nerated from  the  perils  of  the  remaining  part  of  the 
voyage,  for  the  whole  of  which  he  had  received  a  pre- 
mium. If  the  sale  was  effected  merely  to  benefit  the 
owner,  and  the  transaction  is  considered  as  a  bottomry 
loan  upon  ship  and  cargo,  the  imderwriter  may  cer- 
tainly, in  the  event  of  the  ship  being  lost  and  the  car- 


ft  personal  debt  of  the  owner  to  the  proprietor  of  the  goods  sold. 
Thb  ought  to  be  so  likewise  in  all  cases,  where  the  sale  was  effect- 
ed by  the  directions  of  the  ship-owners,  when  they  might  and 
ought  to  have  found  other  means  for  providing  the  money .—Tbe 
foreign  laws  are  silent  upon  this  subject. 
•  £mer.  II.  448. 
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go  preserved,  be  in  a  worse  situation  tlian  he  would 
have  been  if  the  goods  had  remained  on  board,  and  his 
risk  unaltered ;  but,  on  the  other  hand,  he  may  have 
an  advantage,  if  the  ship  be  entirely  or  partly  saved. — 
Should  the  captain  have  sold  more  than  he  ought,  or 
under  circumstances  not  entitling  him  to  sell,  this 
ought  to  be  considered  as  a  fraud  or  mismanagement 
on  the  part  of  the  captain. 

Most  of  the  foreign  laws,  ancient  as  well  as  modern,  Fareigo 
with  the  exception  of  the  modern  French  Code,  treat  of  ^^ 
the  sale  of  goods,  as  far  as  they  discuss  the  subject,  in  the 
manner  above  stated.  The  Consolato  del  mare  (cap.  105) 
gives  to  the  owner  of  goods  sold  at  an  intermediate 
port  a  privilege  only  upon  the  ship.  By  the  laws 
of  Oleron  (art.  22)  he  can  sue  the  master  only  when 
the  ship  is  arrived  at  her  port  of  discharge.  The 
laws  ofJtUiverp  (art.  19)  determine,  "  that  such  goods 
shall  be  paid  to  the  merchant  at  the  price  at  which 
the  other  goods  will  be  sold."  So  that,  if  the  other 
goods  be  lost  in  the  prosecution  of  the  voyage,  all  are 
placed  in  the  same  situation. 

Emerigon  says,  that  a  singular  direction  respecting 
the  sale  of  goods  in  a  port  of  shelter,  is  contained  in  the 
66th  article  of  the  marine  law  of  fVisbuy,  namely,  that 
the  master  shall  be  obliged  to  pay  for  the  goods  thus 
sold,  even  if  the  ship  be  afterwards  lost.  Valin  approves 
of  this  direction,  and  is  of  opinion,  that  the  master  ought 
to  pay  the  sum  thus  realised,  as  if  he  had  borrowed  it 
from  another,  and  drawn  a  bill  for  it.  Pothier  ex- 
presses the  same  opinion,  adding,  however,  that  by 
persons  who  possess  much  knowledge  of  marine  law^ 
he  is  informed  that  the  owner  of  the  goods  sold  can 
demand  nothing  if  the  ship  miscarry.    To  this  latter 
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opinion  lEmerigonr  accedes,  finding;  it  conformable  to 
the  marine  law."*" 

But  it  deserves  to  be  noticed,  Aat  at  least  not  all  tbe 
editions  of  the  law  of  Wisbuy  contain  the  above  regU' 
lation ;  and  that  it  remains  doubtful  at  least  whether 
this  article  be  genuine  or  not.  The  40th  article,  on 
the  contrary,  prescribes,  that  the  master  who,  in  cases 
of  necessity,  sells  goods  abroad,  shall  pay  for  the  same 
upon  his  arrival  at  the  place  of  discharge,  at  the  market 
price,  and  receive  his  freight  in  fiili.  Fertoer,  in  his 
notes  upon  this  article,  and  upon  the  19th  of  tlie  Or* 
dinance  of  insurance  of  Philip  ILf  says,  that  die  master, 
on  his  safe  arrival,  ought  to  restore  the  merchant's  in- 
terest ;  that  is,  place  him,  with  regard  to  the  goods 
sold,  ia  the  same  situation  in  which  he  would  have 
been  if  they  had  safely  arrived. — ^With  the  last  cited, 
article  of  the  laws  of  Wisbuy  the  Hamburgh  statutes^ 
and  several  others,^  verbally  agree.  Lan^enbeck  ob«> 
serves,  upon  this  occasion,  diat  the  restitution  by  the 
master  is  to  be  made  at  die  average  market  price^- 
upon  the  conclusion  of  the  voyage,  and  the  ship's  safe 
arrival  at  the  place  of  destination. 

Thus,  ic  appears  that,  according  to  these  laws,  die 
owner  cannot  be  made  responsible  after  a  loss  o£  the 
ship.  But  whether  he.  may  not  remain  personally 
liable,  if  the  value,  of  the  ship  and  freight,  after  arrival 
at  the  place  of  desUnation,  be  insufficient  to  pay  fi)r 
the  goods,  is  left  undecided. 

The  Code  de  commerce  ordains  likewise,.  ^'  That  the 
owners  of  the  vessel,,  or  the  captain  who  represent!' 
them^  shall  pay  for  the  goods  according  to  tbe  price 

♦  Etncr.  11.  445.        f  In  the  edition  of  1716,  pp.  46  and  15J. 

Tit.  Iff  art;^  ;>  Sifod.  Sd  Ghqp. 
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which  goods  of  a  similar  description  and  quality  bear 
at  the  place  of  destination^  on  arrival  of  the  vessel/'* 
But  in  another  place  (Tit  8,  dufrei)  it  is  ordained^ 
that  '^  if  the  vessel  be  lost,  the  captain  must  restore  the 
goofls  according  to  the  price  which  he  has  received 
for  them,  deducting  the  freight  stipulated  in  the  bill 
of  lading."t 

This  direction  might  least  of  all  have  been  expected 
in  the  French  laws,  their  leading  principle  being,  that 
the  property  on  shore  should  not  be  prejudiced  by  ad- 
ventures at  sea4  Where  is  the  ship-owner  to  seek 
redress  ?  From  his  underwriter  he  can  claim  only  the 
sum  originally  insured.  The  captain,  who  was  by  law 
authorised  to  effect  the  sale,  cannot  be  compelled  to  a 
restitution;  nor  would  a  contribution  by  general  aver- 
age, after  the  loss  of  the  vessel,  probably  take  place.  He 
has,  therefore,  no  resource,  except,  if  he  receive  infor- 
mation in  time,  by  insuring  the  value  of  the  goods 
sold  as  money  expended,  &c.,  by  which  two  premiums 
would  be  paid  for  one  and  the  same  object.  And  is 
the  proprietor  of  the  goods  sold  to  be  indemnified  by 
the  ship-owner,  even  if  he  be  insured,  and  conse- 
quently will  be  indemnified  by  his  underwriter  ? 

In  Hamburgh,  and  wherever  the  above  principles 
are  observed,  no  insurance  for  money  expended,  ftc^ 
can  take  place  on  account  of  a  sale  at  a  port  entered  in 
distress. 

It  has  been  decided,  in  a  case  argued  in  the  King's  Vndenpti- 
Bench,  in  November  1816,  that  the  underwriters  on  S^^^fnS 


good^  are  not  responsible  for  a  sale  of  the  same  in  a  ^^^. 

floods  IQld 

port  of  shelter. —  by  the 

twriaotdflc 
*  Art.  234.  t  Art  998.  t  See  above,  p.  948.  topijdM 
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Powell  tf.  Goods^  consisting  of  153  hogsheads  of  sugar,  72    ' 

GudfCCKlt  ^ 

5  Mauie  &    puncheons  of  lum^  and  20  casks  of  coffee  had  been  in- 
Seli«.43l.     g^j^.gj  «  ^^  ^jjj  f.j.^jjj  Dominica  to  BristoV     When  the 

loading  was  completed,  and  the  ship  was  about  to  sail, 
a  violent  hurricane  drove  her  from  her  moorings,  and 
did  material  damage  to  the  ship  and  cargo.  Part  of 
the  tackle  was  forced  to  be  cut  away  and  abandoned, 
and  the  sliip  was  taken  to  the  island  of  St.  T/iomas, 
where  it  was  found  necessary  to  unload  the  cargo.  It 
appeared,  that  of  65  hogsheads  of  the  sugar  part  had 
been  washed  out,  and  the  rest  damaged.  These  65 
hogsheads  were  sold  as  damaged,  and  the  remainder 
of  the  goods  safely  warehoused.  Tlie  necessary  re- 
pairs  were  done  to  the  ship  to  enable  her  to  proceed 
on  her  voyage;  in  order  to  defray  the  expenses  of 
which  repairs^  the  master  of  the  ship,  not  having  other   . 

funds  in  hand,  or  other  means  of  raising  money^  sold 

• 

part  of  the  cargo,  and  amongst  other  goods,  52  hogs- 
heads of  sugar,  6  casks  of  coffee,  and  the  72  puncheons 
of  rum,  part  of  the  goods  belonging  to  the  plaintiff, 
and  applied  the  proceeds  to  defray  those  expenses. 
When  the  vessel  was  repaired,  and  the  rest  of  the 
cargo  re-shipped,  she  went  to  St  Croix,  out  of  her 
course  to  Bristol^  to  make  good  her  fri^ight,  whereupon 
she  returned  to  SL^  Thomas's,  and  from  thence  sailed 
for  Bristol,  and  was  captured  in  her  voyage  home  by 
the  French  and  condemned. — ^The  defendant  paid  into 
court  a  sum  sufficient  to  cover  the  partial  loss  of  the 
.  goods  (the  65  hogsheads  of  sugar)  by  the  perils  of  the 
sea,  the  proportion  of  the  general  average,  and  the  ex- 
pense of  labouring  and  travelling  for  the  safety  and  pre- 
servation of  the  cargo.  At  the  trial  there  was  a  ver-  . 
diet  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
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upon  the  following  question : — Whether  the  plaintiff 
were  entitled  to  recover  beyond  the  sum  paid  into 
courts  in  respect  of  the  loss  accruing  from  the  goods 
sold  to  defray  the  expenses  of  repairing  the  vessel  ?  If 
the  court  should  be  of  that  opinion,  the  verdict  to  be 
entered  for  a  sum  to  be  ascertained  out  of  court;  if 
otherwise  a  nonsuit  to  be  entered. 

On  the  part  of  the  plaintiff  it  was  argued,  that,  the 
policy  being  against  all  losses  which  may  arise  from 
the  perils  of  the  sea,  the  defendant  was  liable  to  make 
good  this  loss,  in  as  much  as  it  was  a  loss  resulting 
from  the  perils  of  the  sea. — On  the  other  side  it  was 
contended,  that  the  indemnification  for  the  loss  arising 
from  the  sale  of  the  goods  was  a  matter  wholly 
between  the  ship-owner  and  the  merchant,  and  formed 
'  no  part  of  the  underwriter's  undertaking,  the  respon- 
sibility of  keeping  the  ship  in  repair  lying  entirely 
with  ihe  ship-owner.  That,  besides,  this  was  not  a  , 
loss  by  the  perily  insured  against,  because  that  must 
be  a  peril  acting  upon  the  subject  immediately,  and 
not  circuitously,  as  in  the  present  case. 

Lord  Ellenbormghj  Chief  Justice. — **  I  am  inclined 
to  think,  the  damage  in  this  case  is  to  be  considered 
as  not  arising  immediately  from  a  peril  of  the  sea, 
although,  in  a  remote  sense,  it  may  be  said  to  have 
been  brought  about  by  a  peril  of  the  sea ;  but  our  rule 
of  construction  is,  causa  proxima  noti  remota  spectetur. 
The  injury  to  the  assured  was  caused  by  the  sale  of 
their  goods;  but  no  one  will  contend  that  the  sale  was 
an  immediate  consequence  of  a  peril  of  the  sea.  The 
peril  of  the  sea,  damaging  the  ship,  rendered  it  in- 
navigable; to  restore  its  navigability  a  refitment 
became  necessary.    The  captain  who  was  interested 
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in  and  bound  to  have  the  ship  in  a  navigable  state, 
lieing  unable  to  raise  the  means  for  refitting  her,  was 
obliged  to  apply  to  the  owners  of  the  goods  for  a  loan, 
through  the  medium  of  a  sale  of  part  of  the  goods.  It 
was,  therefore,  a  sort  of  forced  loan  which  was  the 
proximate  cause  of  loss  to  the  owners  from  the  sale 
of  their  goods.  This  was  indeed  connected  with  a 
peril  of  the  sea,  because  a  peril  of  the  sea  occasioned 
damage  to  the  ship,  which  made  repairs  necessary, 
and  funds  to  provide  these  repairs;  but  it  was  the 
want  of  funds  aliunde  which  obliged  the  captain  to 
have  recourse  to  a  sale  of  the  goods.  In  conformity, 
therefore,  to  the  i*ule,  that  the  proximate  cause,  and 
not  that  which  is  remote,  is  to  be  looked  to,  I  think 
the  underwriter  is  not  liable.  Giving  the  largest  con- 
struction to  the  general  words  '  perils  of  the  seas,' 
I  think  this  is  not  a  case  of  immediate  loss  by  perils 
of  the  sea?." 

Bailey,  J. — ^^  I  am  entirely  of  the  same  opinion. 
It  does  not  appear  to  me  that  this  was  a  loss  by  the 
perils  of  the  sea,  or  such  as  entitles  the  assured  to  re- 
cover under  the  general  words  of  the  policy,  but  a  loss 
for  which  the  owners  of  the  goods  will  he  entitled  to  be 
reimbursed  by  the  owner  qfthe  ship.  The  owner  of  die 
ship  undertakes  to  have  the  ship  fit  to  perform  her 
voyage ;  and  in  case  of  accident,  it  is  the  duty  of  the 
owner,  or  the  master  in  place  of  the  owner,  to  provide 
for  its  repair.  I  consider  it  as  a  rule  applicable  to  the 
construction  of  policies,  that  the  court  must  look  to 
the  immediate  cause  of  loss,  in  order  to  ascertain 
whether  it  be  a  loss  within  the  policy.  The  loss  here 
was  occasioned  by  the  act  of  the  captain,  who  disposed 
of  the  goods  in  order  to  provide  himself  with  firnds  for 
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llie  repair  of  ibe  ship.  If  he  could  have  raised  these 
JbDds  in  any  other  way,  he  would  not  have  taken  the 
goods.  To  hold  this  a  loss  for  which  the  underwriter 
is  responsible,  would  be-  to  make  his  liability  depend 
upon  the  accident  of  the  captain's  being  unable  to  pro- 
vide funds  for  the  repair,  except  by  means  of  the 
goods.''  Judgment  of  nonsuit. 
Thus  it   appears   that    the  British  ship-owner  is  Bridrfufcip- 

*  ownen 

equally  responsible  to  the  owner  of  goods  sold  abroad,  become 
in  order  to  supply  the  wants  of  the  vessel,  as  he  would  jongjiy  for ' 
have  been  to  a  third  person  who  had  advanced  the  iP^^ 

*  ainrotd  tor 

money  upon  the  owner's  personal  credit.  Mr.  Justice  the  benefit 
Bailey  declares  this  explicitly  to  be  his  opinion ;  and  ^  ^' 
Lord  JSUenborough  compares  the  transaction  to  a  forced 
loan,  and  not  to  a  forced  bottomry. — I  have  observed 
before,  that  it  may  be  considered  with  equal  propriety 
either  as  the  one  or  the  other ;  that  it  must  necessarily 
be  looked  upon  as  a  forced  bottomry  loan  upon  ship 
and  freight,  in  those  countries  only  where  the  owner^ 
by  abandoning  ship  and  freight,  may  release  himself 
from  all  obligation;  and  that  this  mode  of  treating  the 
subject  tends  to  simplify  the  transaction,  and  to  prevent 
iDJury,  wherever  the  assured  proprietor  of  the  goods 
iold  is  entitled  to  restitution  by  his  contract  of  insur- 
ance.* 

But^  from  the  above  decision,  it  is  by  no  means  to  be  ftfoUowi 

not  that  the 

concluded,  that  in  this  country  the  ship-owner  alone  ownen  n* 
ibould  remain  responsible  to  the  proprietor  of  goods  J-^^!^^ 
Mdd^  and  that  the  latter  should  be  prevented  from  •oMforthe 

ceneiu  att* 

aeeking  redress  also  from  the  other  proprietors  of  the  temtof 
cargo,  whenever  the  sale  was  effected  to  supply  the  ^^^ 
JQiiil  wants  of  ship  and  cargo.    Jn  the  above  case  the 


See  tbove,  p.  863. 
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goods  were  sold  merely  to  raise  funds  for  repairing  the 
vessel^  wliich  was  a  duty  incumbent  upon  the  ship- 
owner alone.     But  it  cannot  be  said  that  it  is  the  duty 
of  the  ship-owner  also  to  supply  the  money  requisite 
for  the  cargo, 
Dobson  ▼.         Goods  were  shipped  in  May  1807,  from  Hull  to  St. 
3Campb,      PelershuTgh, — The  ship,  liaving  met  with  very  tem- 
^^^'  pestuous  weather  on  her  voyage,  was  obliged  to  put 

into  Copenhageuj  there  to  unload  and  to  repair,  the 
expenses  of  which  repair,  as  well  as  the  Sound  dues, 
were  paid  by  the  owner's  agent  at  Copenhagen.  When 
the  ship  was  ready  to  proceed  on  her  voyage,  the 
English  expedition  against  Copenhagen  came  in  sight, 
whereupon  she  was  seized  by  the  Danish  government, 
and  the  captain  and  crew  were  made  prisoners  of  wan 
On  the  9th  of  September  they  were  released,  and  had 
the  ship  delivered  up  to  them,  in  consequence  of  the 
surrender  of  Copenhagen  to  the  British  forces.  It  being 
impossible  to  negotiate  bills  on  England  for  the  pur- 
pose of  repaying  to  the  agent  the  sums  he  had  dis- 
bursed for  the  ship's  use,  the  agent  caused  the  captain 
to  be  arrested,  by  process  from  the  maritime  court  of 
justice,  at  Copenhagen.  In  this  situation  the  captain, 
to  obtain  his  liberation,  and  in  order  to  prosecute  his 
voyage,  sold  the  above  goods.  On  the  20th  of  October, 
he  was  again  ready  to  proceed  on  his  voyage;  but  a 
war  with  Russia  being  apprehended,  he  was  ordered 
by  Admiral  Gambier  to  return  home.  The  ship  ar- 
rived  safe  at  Hull^  where  the  remainder  of  the  cargo 
was  delivered  to  the  proprietors :  whereupon  the  pro- 
prietors of  the  goods  sold  brought  an  action  for  general 
average  against  the  shipper  of  the  principal  part  of 
the  cargo.— Lord  Ellenborough  was  inclined  to  think 
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that  such  an  action  of  one  shipper  against  another,  for 
general  average,  might  be  maintained.  But  his  Lordship 
being  of  opinion,  tbat  in  this  case  no  general  average 
could  be  claimed,  the  process  of  the  court  of  justice  at 
Copenhagen  not  having  been  directed  against  the  ship, 
but  being  confined  entirely  to  the  person  of  the  master, 

•      •  • 

aod  a  mere  arrest  for  a  personal  debt,  the  plaintiffs 
were  nonsuited. — "  Had  the  ship  been  seized,**  said 
Lord  Ellenboroughy  "  for  non-payment  of  the  Sound 
dues,  I  should  have  thought  that  the  sale  of  a  part  of 
Ae  cargo  to  pay  them,  in  the  absence  of  all  other 
means  to  raise  money  for  that  purpose,  might  have 
been  the  foundation  of  a  claim  for  general  aiverage^ 
Biit  these  dues  had  been  paid  by  the  ship's  agent, 
and  the  money  so  paid  merely  constituted  a  private 
debt  due  to  him. — I  do  not  think  that  any  part  of  the 
plaintiffs  goods  was  sacrificed  for  the  safety  of  the 
ship  and  the  residue  of  the  cargo,  in  such  a  manner  as 
to  give  them  a  right  to  a  contribution  from  the  other 
shippers  of  goods  on  board;  their  proper  remedy  is 
against  the  owner  of  the  ship/^ 

If  the  sale  of  goods,  therefore,  be  effected,  for  rea-  inwhit 

•    '  CUM  8  COO* 

aoQs  which  constitute  a  general  average,  it  cannot  be'  tribmioo 
doubted  that  a  general  contribution  must  take  place,  ^*J2^ 
whether  the  ship  and  cargo  reach  their  destination,  or  ^^  >ft« 

the  Ion  of 
be  lost.  the  vtmd. 

If  the  cause  of  the  sale  be  a  mixed  one,  that  part 
will  be  made  good  by  general  average  contribution' 
which  was  applied  to  disbursements  of  that  kind^ 
and  the  owners  will   be   personally  liable  for  the 
remainder. 

The  BHtish  ship-owner  being  obliged  to  pay  the  ^'*'?Jf^ 
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bjA^  v<4ue  ^  th9  goods  9o)d|  even  after  »  Iq^s  of  tba 
"''■^'  ye^li  will  do  weU  to  secure  himself  by  m  insucapcft 
on  moDL^y  expended^  &c.  The  proprietor  of  thiQ  goqdg 
sold  may  be  also  under  a  necessity  of  r^sprting  to  tbs 
same  measure  of  precaution,  should  be  have  reason  to 
doublj  the  owner's  solvency  in  case  of  acciflent.  He 
will  be  obliged^  however,  to  use  precau^ioi^^  l^s|  hi^ 
insurance  be  considered  ^s  a  double  pn^,  or  as  one 
without  inter^t. 
To  whom         The  gpods  sold  luust  be  replaced,  as  before  ^tateili 

the  pFofiti 

on  th«  told  according  to  their  net  valu§  at  the  place  pf  de$tins^ 
^^  ^  tipn^  Should  they  happen  to  be  sold  ^t  higher  r^tes,  it 
19  re^sQuable  that  $hp$p  who  b^ve  tp  bear  (he  I099  in 
QU^  g^se^  (should  veo^vp  (he  heueQt  in  the  pth^r»  Tbs 
s»le  was  f^fiectpd  pu  their  Acpouu^  and  upt  qn  that  of 
the  iiMercbant  to  whom  they  belppged.  This  poin$i 
J^wbwdMo  however,  \m  uever  he^u  legally  decided*— In  •  late 
3  Banew.  QA§Qj  wbeF^  gppds  ^^r^  necessarily  ^oU  nt  an  inter- 
&  AM.  237.  naediftte  pprt,  9ud  wh^re  thp  ftrbitrators,  to  wtkW^  the 
question  h^d  beeu  rpfepred,  detenniued  that  the 
owners  of  the  goods  which  had  yielded  higher  pro- 
ceeds than  they  would  have  done  at  the  place  of  their 
d^tinatiout  were  entitled  to  credit  for  the  ftiU  aiUoupt 
of  the  sum  ivl)iph  (the  gpods  produced ;  thp  court  of 
lying's  Bench  agreed,  that  the  arbitrators  eould  not  be 
s^id  to  hft?o  decided  pputrary  to  any  clear^  weU^esta- 
blished,  principle  of  the  iaw. — Lord  Chief  Jnstico 
4k]j0it  mA\  ^^|c?iuuet  say  that  their  deeidiou  wps 
\vrpng  {  lor  by  boldipg  that  the  owner  pf  a  »hip  may 
^9m9  }?ut  tl^^t  he  p^u  UQvpr  gain  by  such  a  sale  as  tbili 
wp  ^hfil  fiu?nipb  thp  stropgest  possible  indueement  'to 
him  to  take  care  that  all  the  goods  are  conveyed  IQ 

%v»l#pQ9f(l^f(}i»ti9S5'^  ABdMr,Ju«tiMlM«iA 
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^Thore  is  strong  ground  for  eoptending  thiit  %Ym 
owner  of  goods  should  receive  a  compen^on  for  the 
goods  sold^  according  to  their  highest  value.  If  the 
Blaster  could  get  money  by  other  means^  )ie  had 
Qo  right  to  sell ;  and  if  he  had  sold  the  good%  the 
9wner  ought  to  be  entitled  to  the  actual  prpcee^  for 
iie  ship-owner^  in  the  event  that  has  happenedj  ought 
lot  to  be  allowed  to  make  any  profit  by  such  sale,'-* 

It  now  remains,  as  proposed  at  page  961^  to  consider  Rditiooi 
lie  different  consequences  which  may  arise  firom  a  tumi  i^te 


oilid  hypothecation  of  ship  and  cargo.  ^SSill 

In  the  event  of  the  ship  and  cargo  being  totally  lost  t^mmn 
ifter  an  hypothecation^  the  loss  of  the  money  ad?  #a^ 


ranced  entirely  falls  upon  the  lender.  If  the  loan  was  u^^ 
nade  for  necessaries  of  the  ship  only,  the  merchant  has  ^^ggjg^ 
K)  claim  upon  the  owner,  since  he  has  lost  nothing  by 
be  hypothecation,  but  what  would  have  been  lost 
vithout  it:  and  the  underwriters  in  England^  as  well 
IS  in  every  other  country,  are  liable  to  pay  a  total 
oii^  the  goods  having  been  on  board  at  the  time 
\t  the  accident.  If  the  loan  was  for  expenses  of 
^capture,  or  any  other  disbursements  for  the  benefit 

*  Mr.  Stevens,  in  his  Essay,  4th  ed.  p.  22,  observes  upon  this 
cetsioD,that  the  owner  of  the  ship  cannot  appropria  tethe  profit  to 
mmlfi  because  this  would  be  deducted  from  the  averRge  chaigea. 
lus  applies  to  general  avera^^e,  and  to  expenses  which  are  at  ths 
barge  of  the  underwriter,  but  not  to  such  expenses  a^  are  to  be 
ome  by  the  ship-owner  himself.  Nevertheless,  a  sale  of  goods 
^g  never  admitted,  except  when  the  absolute  necessity  of  it  caa 
•  dearly  ^hown ;  I  can  hardly  imagine  that  the  sale  of  goQcb  by 
bs  noaster  at  an  intermediate  port  with  a  view  of  benefitiivg  tj)^ 
ivners  of  the  ship,  could  ever  be  attempted  with  any  proba))|B|(;|r 
f  success.  Uow  can  the  master  know  what  will  be  the  value  or 
ndi  goods  at  the  port  of  destination,  at  ths  time  of  tfas  vciselfW 
ami? 

t2 
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of  ship  and  cargo^  which  would  have  constituted  a 
general  average,  no  contribution  takes  place,  astlie 
whole  now  £Bills  upon  the  lender;  and  the  parties  in- 
terested, or  their  underwriters,  are  gainers  by  the 
bottomry  transaction. 

By  the  same  rule,  if  the  ship  and  cargo  remain  safe, 
the  marine  interest  must  be  borne  in  proportionate 
shares,  by  all  those  who  in  case  of  loss  would  have 
been  benefited  by  the  contract  of  bottomry.    For  tbat 
part  of  the  borrowed  capital,  therefore,  which  belongs 
to  general  average,  the  marine  interest  must  be  charged 
to  general  average,  &c.  &c.. 
If  tfaiyit.       No  difficulty  will  arise  if  the  ship  and  the  goods  of 
tany  or  in    each  individual  owner  be  of  sufficient  value  to  pay  the 
JJ^^^      respective  share  of  each  party  in  the  bottomry  debt. 
P«5tt^of       But  if  the  contrary  takes  place,  it  is  to  be  distin- 
dual  ii  luf.    guished,  whether  the  hypothecation  was  i*esorted  to 
the  pty-       ^^"^  *®  ship-owner's  benefit  alone,  or  for  the  benefit  of 
mratofius   all  parties  concerned. 

B«  W]i6ii 

n^aJ^        In  the  first  case,  justice  requires  that  the  ship-owner 
^^  alone  should  bear  the  expense  and  risk  attending  the 

money  hai    hypothecation.     Suppose,  for  instance,  a  ship  after  a 
be«tt  bor-     heavy  ^mage  at  sea,  to  have  been  refitted  in  a  port  to 
the  benefit    which  she  had  resorted  for  bbelter,  although  the  cargo 
owner.   ^   might  have  been  forwarded  without  loss  to  its  place, 
of  destination  by  other  vessels.     Under  these  circum- 
stances the  owner  of  the  cargo  was  not  only  not  bene- 
fited by  the  reparation  of  the  vessel,  but  was  even  a 
loser,  through  protraction  of  the  voyage,  perhaps  also 
through  internal  deterioration  of  the  goods,  and  a  fall 
of  the  market.    Though  the  merchant  must  submit 
to  this,  because  the  master  is  not  obliged  to  tranship,  but 
is  authorised  to  repair  the  vessel,  whenever  be  finds 
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it  for  his  owners*  interest ;  ♦  yet  it  cannot  with  justice 
-be  demanded  that  the  merchant  should  purchase  this 
disadvantage  by  an  additional  risk.  It  is  quite  sufficient 
that  the  master  or  owner  should  be  at  liberty' to  make 
use^  at  his  own  peril,  of  the  property  of  a  third  penion,  by 
negotiating  a  loan  upon  the  same.    If  the  ship,  there- 
fore, be  totally  or  partly  lost  in  the  prosecution  of  her 
voyage,  and  the  lender  on  bottomry  repay  himself  out 
of  the  proceeds  of  the  cargo;  or  if  the  amount  of  the 
ship  and  freight  after  aiiival  be  insufficient  for  the 
payment  of  the  bond :  the  nature  of  the  subject  re- 
quires  that  the   ship-owner   should   completely  in- 
demnify the  owner  of  the  cargo.    In  cases  of  strand- 
ing, thei'efore,  the  ship-owner  must  make  good  to  the 
owner  of  goods  seized  by  the  lender  on  bottomry,  the 
sum  which  would  have  been  due  to  him,  after  deduct- 
ing salvage  and  other  charges,  if  no  contract  of  bot- 
tomry had  taken  place ;  and  if  ship  and  freight  upon 
arrival  at  the  port  of  destination  be  insufficient  to  pay 
the  bottomry  debt,  the  ship-owner  must  supply  the 
deficiency  ont  of  his  private  means. 

That  such  would  be  the  mode  of  proceeding  in  this 
country,  and  that  the  ship-owner  could  not  be  ex- 
empted from  paying  the  bottomry  bond  in  fiill,  admits 
of  no  doubt  according  to  what  has  been  mentioned 
concerning  loans  upon  the  credit  of  the  ship-owners, 
and  sales  of  goods  for  their  benefit.  Nor  do  I  ques- 
tion but  in  Hamburgh,  or  at  any  other  place  where  the 
ship-owner  cannot  elude  the  engagements  into  which 
the  master  has  entered  for  him,  by  abandoning  ship 
and  freight,  the  case  would  be  decided  in  the  same 
manner.  For  the  law  which  relieves  the  ship-owner 
^  See  the  case  of  tUe  GmliliidMe,  above,  855. 


from  Irestoriny  goods  sold,  cannot  be  applied  to  ihiB 
CM^  uiilfii  bjr  a  moil  arbitrary  con«truction«  Thfe 
Fremth  and '  JhiMh  thip-owneni,  on  the  contrary,  if 
tlie916Ui  article  of  the  Code  be  taken  literally^  will  not 
ht  iribttged  to  pay  beyond  the  value  of  riiip  and  fi^iglit 

It  appeiuv  to  be  a  hardship  that  the  owner,  in  cases 
of  this  deseription,  shoold  lose  the  second  object  of  a 
botidmry  tcmtract^  that  of  not  risking  more  than  his 
original  capital :  but  yet  it  is  perfectly  consistent  with 
the  nature  of  the  subject,  that  if  any  one  must  suffer, 
it  ought  to  be  the  person  for  whose  benefit  the  mea- 
aore  was  intended,  and  not  a  third  person^  who  could 
in  no  way  derire  advantage  from  it. 

But  if  the  ship-chnier  be  unable  to  pay  the  suiplus 
of  the  bottomry  debt  beyond  the  value  of  ship  and 
freight^  or  if,  by  the  laws  of  his  country,  he  cannot  be 
obliged  to  it,  and  the  lender  have  indemnified  himself 
by  selling  the  gDods  g(  any  one  of  the  owners  of  the 
cargo,  at  the  place  where  the  vessel  became  unfit  to 
proceed  on  hef  Voyage,  leaving  the  property  of  the 
others  fi^ee :  then  it  seems  that  the  loss  must  be  borne 
by  the  party  upon  whom  it  accidentally  fells  j*  for 
there  existed  among  the  owners  no  connexion  or  part- 
nership, which  should  implicate  the  one  In  the  losses 
of  the  other*  Those  whose  property  Is  lost  in  this 
manner,  like  thfe  proprietors  of  goods  sold,  will  have 
a  claim  upon  the  ship-owner;  and  if  this  cannot  be 

enforcied,  the  loss  necessarily  falls  upon  themselves. 

But  when  tfie  v^ole  cargo  has  been  sold,  and  the  dif- 
ference paid  out  of  the  proceeds,  or  when  the  ship  and 
t»go  arrnre  at  the  place  of  destinatfon,  die  W  thus 
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Mci^cmed  ihtist  be  boitie  by  all  the  bWixetHi  in  prU- 
potii^  to  the  ncrt  t^hic  of  the  ^ikidg  of  ekeh. 

A  loss  df  tUs  kind  Wbiild  tiot  be  ileiibtcMbte  uglAtdt 
Ae  BHtteh  tfiderwritet^  tiptirn  ^bbdiij  foi'  tb^  iftme 
fiAdlitilt  wfaicih  el^itiin  ifaetti  fiTdftl  ^^bjt  i}^  o^igS- 
t^Mied  by  a  sale  of  the  goods  ifi  ati  {ntertn^late  {tclti. 
tb6  cftuse  of  the  losg  in  both  ca^es  Is  the  saitte^  ii&lb^- 
If,  the  want  of  funds  foi*  the  ixne  of  the  tesse)^  VHieh 
ddes  not  concern  the  nnderwHterei  upoli  the  ter^o/ 
But  the  same  reasons,  I  conceive,  d6  Hot  ap|)fy  id  to 
ItMittnce  ttpon  the  ship,  as  faf  as  the  nnmey  wad  re- 
qbited  for  repairing  a  damage  to  the  vessel,  fcrrt^lcfa 
Ae  tlnderwriters  Were  liable.  The  tn6&ejr,  te  ftr  as 
appBed  to  this  ^nrpose,  wad  expended  tbt  theift,  AAd 
to  tfielr  advantage :  for  it  is  their  daiy  td  pay  foi*  tihls 
Repairs  at  the  place  where  they  became  net^sd^if, 
wbidh  b  fully  aclciiowledged  by  the  piraettee  of  charg- 
ing them  With  the  expenses  inctlired  by  Mining  money 
bt  Ai^  purpose;  kud  fn  case  o^  a  tbtjtl  Idsii,  ih^ 
Wimid  faav^  been  relieved  by  the  bdttomfy  bbiitract 
from  paying  the  tepairs :  they  lire,  therefoife,  ib  jiis- 
^ei  bound  to  bear  als6  the  loss  artsmg  frdifi  the  hy- 
pothecation of  ^liip  and  cargo  s  proViiied  always,  iMt 


*  The  cplnion  of  an  emiaent  eotmsel^  in  die  esse  of  s  Ddfeeh 
ihipy  was  expressed  to  the  same.puqKwe. — Th^  master,  en  his 
Voyage  from  Pitlau  to  Amsterdam,  had  t>een  under  the  necessitjr  of 
]nttilig  Into  CcpeiAageh  to  rep&r  die  vehisiU  Anr  ik&Htaodm  of 
irtnch  rtpsirs  he  was  obliged  io  by^odieoftte  iiedapi  fM^%i  Mi 
engo.  The  value  of  ship  and  frei^t  dot  beii^  found  Bqfficienti  a^ 
ter  tier  arrival  at  Amtterdam,  to  discharge  the  bottomry  bond,  the 
lioitiig&ees  of  tfalTciti^  wer^  compelled  to  make  up  the  deficldicy, 
wUdi  they-MUghf  to  reco^  from  theit  omierftpHtM  til  IMbft^ 
The  learned  eounsel,  who  was  cotisulted  upon  diisoocasackiy  tfaeof^ 
the  underwriters  not  liable,  and  founded  his  opinion  upon  the 
df>«B«t.-6«iM». 
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the  master,  under  all  the  circumstances^  was  warrant- 
ed in  adopting  that  measure.  This  equally  applies  to 
a  sale  effected  abroad  for  the  same  purpose. 

In  Hamburgh,  and  every  where  upon  th^  continent, 
the  underwriter  upon  the  cargo  would  be  obliged 
to  bear  the  loss  which  the  owner  of  the  same  might 
sustain  in  consequence  of  the  hypothecation  of  ship 
and  cargo,  in  case  the  ship-owners  were  unable  to 
pay,  &c.,  such  hypothecation  being  considered  as  a 
peril  of  the  sea,  within  the  policy. 

But  if,  secondly,  the  money  raised  by  the  hypothe- 
cation of  ship  and  cargo  was  applied  to  expenses  of  the 
nature  of  a  general  average,  it  appears  certain  that 
the  ship-owner  cannot  be  made  answerable  for  the 
prejudicial  consequences  which  any  individual  party 
may  eventually  sustain  from  that  measure.  For  the 
master  in  such  a  case  is  to  be  considered  as  the  agent, 
not  merely  of  the  ship-owner,  but  of  all  parties  con- 
cerned 5  for  which  reason  all  the  arguments  mged 
above,  (see  page  262),  upon  the  subject  of  a  sale  for 
such  purposes,  are  applicable  also  to  this  case. 

If  every  separate  interest  could  not  be  separately 
hypothecated,  (see  page  84),  but  the  loan  was  con- 
tracted upon  the  ship  and  cargo  as  an  indivisible 
whole,  it  appears  to  me.  (in  the  absence  of  legal  au- 
thority) most  reasonable  and  natural,  that  the  loss 
which  an  individual  may  sustain  from  such  hypotheca- 
tion, should  be  jointly  borne  by  all,  because  the  mea- 
sure  hAd  been  adopted  for  the  general  benefit,  and  all 
the  advantages  or  disadvantages  of  it  might  as  well 
have  fitUen  upon  one  party  as  the  other:  yet  none 
should  be  liable  beyond  the  amount  of  the  property 
nved  for  him  J  for  by  paying  marine  interest,  he  is 
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entitled  to  demand,  that  nothing  besides  bis  original 
capital  shall  be  exposed  to  risk.  If,  therefore,  the  vessel 
becomes  unseaworthy  upon  the  continuation  of  her 
voyage,  and  the  lender  on  bottomry  pays  himself  out 
of  the  goods  of  any  one  of  the  owners,  I  am  of  opinion^ 
that  after  each  owner  has  paid  his  original  share  of 
the  debt,  as  far  as  the  property  saved  for  bim  is  suffi- 
cient for  this  purpose,  the  deficiency  ought  to  be  made 
good  by  contribution  among  those  of  the  proprietors 
who  have  any  surplus  saved.  This  will  be  made 
clearer  by  an  example. 

Suppose  a  ship  and  her  cargo  to  have  been  hypothe- 
cated in  h  foreign  port  (with  benefit  of  salvage  to  the 
lender)  for  disbursements  of  the  nature  of  a  general 
average,  to  which  each  patty  lias  to  contribute  40  per 
cent,  upon  the  original  valu«,  including  marine  in- 
terest,— namely, 

the  owner  for  ship  and  freight  on     £  3,000    -  £1,200 

^.  for  goods   -     - 6,000    -    2,400 

A  for  ditto T      4,000    -    1,600 

£  13,000       £6,200 
The  vessel  having  become  unseaworthy  in  the  prose- 
cation  of  her  voyage,  the  wreck  and  part  of  the  freight 
saved,  produced  together    ------£  1,000 

The  goods  of  A.  saved,  produced  -    -    -    -       4,200 

Those  of  jB. 3,000 

It  ought  to  make  no  difference  here,  whether  the 
goods  of  A,  alone,  or  those  of  B,  also,  be  sold  to  dis- 
charge the  bottomry  bond. 

The  ship-owner,  instead  of  1,2002.  originally  due  by 
him,  now  pays     -.-------£  1,^000 

A.  his  origmal  share      -    - 2,400 

JJ.   ,,       »         „--------       1,600 

Carrie  forward    -    -    -     £  5^000 
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Brotigbt  forward    -    -    -    £5,000 
And  fhe  deflcieticy  of  20W.  is  to  be  made 

gdod  by  A.  Md  B.  in  the  foUottrtng  ptd- 

Jporlioiis  :-*** 
1^4^200  ar^  imted  for  A. ;  of  Which 

2,400  being  deducted, 

£  1,800  remahi. 

£  3,000  are  sared  for  B. ;  of  which 
1,600  deducted, 

£  1,400  remain. 

A.  has,  therefore,  to  paj  3,200  : 1,800  s  200  :  112  10 
B 3;»0:  1,400=  200:    87  10 

£Si900 


Thus  the  hypothecation  in  one  sum  is  made  to  cor- 
respond as  nearly  as  possible  with  the  hypothecation 
of  each  separate  interest,  which  must  certainly  be  the 
most  correct  method ;  the  object  of^  jomt  hypothM»- 
tion  %eing,  that  each  party  should  pay  for  himself,  yet 
no  one  lose  more  than  his  original  capital.-* 

Had  the  goods  of  B.  been  totally  lost,  A.  would 
have  had  no  claim  against  him.«— The  eventual  iiyuty 
to  which  an  individual  is  thus  exposed  by  the  hypo* 
thecation  of  ship  and  cargo,  makes  it  erideni  that 
only  in  cases  of  real  necessity  should  this  measure  be 


*  It  may  also  be  said  in  favour  ofthiBarrangttDent,thatitlemB 
each  party  independent  of  the  solvency  of  the  other,  and  of  thr  va- 
rious laws  in  different  countries.  Of  wdat  advantage  would  it  be 
to  the  owners  of  the  cargo  in  the  abdve  ifistahce^  to  1mev6  k  penmnd 
claim  upon  the  ship-owner  on  accoont  of  tba  Aefieinf«|f  cf  wM^f  if 
the  Utter  reside  in  a  country  where  he  can  dude  all  claims  by  m 
abaadonment  of  slup  and  freight,  or  if  he  have  beoome  inaoivent  ? 
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resorted  to.-^When  a  vessel,  therefore,  returtis  to  her 
port  of  departilre,  or  to  otie  in  its  neighbourhood,  for 
the  purpose  of  being  repaired,  it  is  advisable  that  the 
ihip-owner,  instead  of  hypothecating  the  ship  and 
cargo,  should  provide  the  necessary  funds,  and  recover 
Bmn  each  owner  his  share,  or  take  a  guarantee  for  the 
same.  If  this  cannot  be  accomplished,  the  ship-owner 
may  insure  bis  disbursements  as  money  expended,  Jtc^, 
raining  each  interest  separately ;  by  which  means,  if 
die  vessel  be  lost,  the  owner  is  secured,  yet  no  one 
can  lose  more  than  his  original  capital.  Every  pn>- 
prietor  is  undoubtedly  obliged  to  bear  his  proportion 
rf  the  premium  of  such  an  insurance,  and  of  the  in- 
terest of  the  capital  advanced;  but  he  cannot  be 
obliged  to  pay  the  marine  interest  of  a  bottomry  bond, 
by  which  those  objects  cannot,  under  all  circum- 
rtance^,  be  completely  obtained,  and  which  might 
have  been  avoided. — ^If,  however,  the  ship-owner  has 
BO  other  means  of  providing  money  than  hypothecation, 
be  b  certainly  authorised  to  have  recourse  to  it,  and  the 
swners  of  the  cargo  must  submit  to  the  measure.  Those 
who  maintain  the  contrary,  mistake  the  rule  laid  dovm 
by  the  laws  of  most  countries,  by  which  the  master  (but 
not  the  owner)  is  restrained  from  borrowing  on  hot* 
lomry  at  the  owner's  place  of  residence. 

In  adjusting  average  losses,  it  is  therefore  requisite 
lo  examine,  whether  hypothecation,  in  cases  of  this 
description,  was  necessary ;  and  more  particulaily  still. 
Whether  it  was  bond  fide  made,  or  colourably  insisted 
tm  by  the  owner  for  fraudulent  purposes. 

When  the  ship  and  cargo  are  hypothecated,  partly 
on  account  ef  necessaries  of  the  ship,  and  partly  on 
aMomn  of  general  average,  the  ibrmer  part  should  b^ 
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distinguished  from  the  latter,  and  each  separately  re- 
gulated according  to  the  rules  given  above. 
Liability  of      In  deciding  the  question :  Whether  British  under- 
^J^'^^'    writers  ought  to  take  upon  themselves  the  conse- 
quences of  the  hypothecation  of  ship  and  cargo,  for 
expenses  belonging  to  a  general  average,  reference 
should  be  had  to  what  has  before  been  mentioned  con- 
cerning their  obligations.    It  might  be  argued  in  &- 
vour  of  the  underwriters,  that  they  have  as  little  con- 
cern with  the  funds  provided  for  another  party  interest- 
ed in  the  cargo,  as  with  those  raised  on  account  of 
•the  necessaries  of  the  ship.    But  yet  the  funds  pro- 
vided for  the  property  insured  by  them,  are  undoubt- 
-edly  a  concern  of  theirs  5  and  as  these  could  not  be 
furnished  by  any  other  means  than  the  hypothecation 
of  sliip  and  cargo ;  as  a  complete  reciprocity  subsists 
between  all  parties  concerned,  each  acting  for  the 
others;   as  the  underwriters,  according  to  common 
.usage,  are  charged  with  their  share  of  the  marine  in- 
terest when  the  vessel  aiTives ;  and  as  they  enjoy  all 
the  eventual  advantages  of  the    hypothecation:   it 
would,  in  my  opinion,  be  most  unreasonable  that  they 
should  be  authorised  to  throw  the  loss  eventually  in- 
curred by  the  transaction  upon  the  assured. 
Hypothec*.      When  a  master  hypothecates  the  ship  alone  for 
tKMi  of  the    necessaries  of  the  ship  and  cargo  jointly,  it  can  admit 
for  the  be-    of  no  doubt  that  the  owners  of  the  cargo  are  bound, 
paitiei.       after  a  safe  arrival,  to  contribute  their  respective  pro- 
portions towards  the  marine  interest,  and  also  that  in 
the  event  of  the  vesisel  being  totally  lost,  the  ship- 
owner, who  loses  nothing  but  what  he  would  have 
lost  if  no  hypothecation  had  taken  place,  can  have  no 
.claim  upon  them.    But  should  the  cargo  be  lost^  and 
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the  ship  remain  safe,  (a  case  which  can  hardly  occur, 
except  when,  after  a  capture,  the  cargo  is  condemned, 
and  the  ship  restored,)  it  appears  just  that  the  ship- 
owner should  not  be  a  loser  by  a  measure  taken  for  the 
interest  of  the  owners  of  the  cargo,  and  from  which 
he  could  not  possibly  have  derived  any  advantage. 
The  owners  of  the  cargo  should,  therefore,  pay  to  him 
their  respective  shares  of  the  sum  hypothecated,  that 
is  to  say,  the  general  average  due  by  them,  in  the 
same  manner  as  if  the  money  had  been  raised  upon 
the  owner's  personal  credit. 
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CHAPTER  VIL 

Cftke  Adjustment  of  General  Average. 

Thb  adjustment  of  general  average  consisti  in 
ascertaining  the  amount  of  the  claim,  and  in  determin- 
ing the  respective  shares  of  contribution. 

And,  first,  as  to  fixing  the  ahiount  of  the  claim,  it 
has  been  observed  that  all  claims  for  general  contri- 
bution arise  either  from  the  sacrifice  of  goods  on  board, 
ship's  furniture,  &c.,  or  from  disbursements  ;  and  as 
the  latter  can  require  no  calculation  (supposing  the 
fact  in  which  they  originated,  as  well  as  the  amount 
of  the  disbursements,  to  be  sufficiently  proved,)  we 
shall  have  to  investigate,  in  this  place,  the  nature  of 
of  S^pro^*   claims  for  property  sacrificed  only.    The  rule  which 
pery  sacri-    ought  to  guide  US  in  this  respect,  is,  that  the  owner  of 
property  sacrificed  must  be  placed  in  the  same  condi- 
tion in  which  he  would  have  been  if  not  his  property, 
but  that  of  another  party,  had  been  sacrificed.    This 
principle,  the  justness  of  which  is  evident  in  itself,  will 
enable  us,  under  all  circumstances,  to  determine  the 
amount  of  indemnity  due  to  the  proprietor  of  articles 
thrown  overboard  or  otherwise  sacrificed,  if  we  con- 
sider those  articles  as  if  they  had  remained  on  board. 
Ifthevesel      If  the  Vessel,  therefore,  reaches  the  place  of  her 
th^pUcrof   destination  without  further  accident,  the  goods  thrown 
her  destina-  overboard  must  be  allowed  for  in  general  average  at 

tion. 

the  net  price  for  which  they  might  have  been  sold  at 
that  place,  deducting  also  the  freight  for  such  goods, 
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suppowg  tbU  HQt  to  \}e  p^d  ]>y  thfi  cposignef}  but 
separately  allowed  for  in  general  average  ia  favour  of 
the  captain ;  and  the  owner  of  tbe  goods  sacrificed 
qust  contribute  to  the  loss  like  those  whose  goods  have 
been  saved.  Thus^  neither  the  rest  of  the  owners  M^ili 
be  injured,  even  though  the  pric^  of  the  articles 
sacrificed  should  far  exceed  their  cost  price  t  for  thus 
amcfa  was  really  sacrificed ;  and  it  would  be  as  unjust 
to  deprive  the  owner  of  the  profit  sacrificed  fqr  the 
general  benefit,  as  to  deprive  him  of  the  prin^  cost; 
Dor  has  the  owner  any  cause  to  complaiUi  ifi'in  conse* 
qaence  of  a  fall  of  the  market,  he  receive  less  than  the 
prime  cost :  for  with  the  money  received  be  way  pur- 
cb^se  goods  of  the  same  kipd,  and  thus  pl^^  himself 
iA  the  situation  in  which  he  would  have  bedn^  had  bia 
goods  not  been  sacrifice<). 

By  the  Roman  law,  the  prime  cost  only  of  goods 
ciifit  overboard  w^  allowed,  without  reference  tQ  the 
imrket  price  at  the  place  of  dischfirge.  On  the  other 
hand,  the  owner,  by  way  of  indemnification  ibr  the 
loss  of  his  supposed  profit,  was  exempt  from  contri- 
buting towards  the  jettison,  while  the  property  saved 
eontributed  to  its  full  value  at  the  place  of  discharge.*' 
It  is  easy  to  perceive  that  in  this  manner  sometimes 
one  party  and  sometimes  another  must  have  been  in- 
jured. 

The  Consolato  del  mare,  (c.  95,)  making  a  distinction 
between  the  accident  having  occurred  on  the  first  or 
the  second  half  of  the  voyage,  ordains  that  in  the  for- 
mer case  the  jettison  shall  be  paid  at  cost  price,  and  in 
the  latter  at  the  price  it  would  have  borne  at  the  port 
of  discharge.    This  rule,  which  is  equally  preposterous 

*L.S,t«^deLeg9BiMid. 
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« 

in  principle  and  difficult  in  practice,  is  siaid  to  have 
been  followed  formerly  also  in  this  country ;  it  was 
acted  upon  in  Holland,  until  the  French  Ck>de  was 
introduced  there ;  and  it  is  still  the  rule  in  Denmark 
and  Sweden.* 

At  present  it  is  a  settled  practice  in  this  country,  to 
estimate  the  goods  thrown  overboard  at  the  price 
they  would  have  been  woi*th  at  the  port  of  destina- 
tion, deducting  freight,  duty,  and  other  expenses. 
The  same  rule  is  prescribed  by  the  laws  of  France, 
Spain,  and  Prussia.t 

In  Hamburgh  it  is  customary,  whether  the  accident 
take  place  before  or  after  the  accomplishment  of  half 
the  voyage,  to  estimate  the  goods  thrown  overboard 
according  to  their  prime  cost^  adding  shipping  charges, 
and  insurance  premium.  This  is  tlie  more  singular  as 
it  is  a  deviation  from  the  Hanseatic  marine  law  and 
the  Hamburgh  statutes,  which  direct  the  value  at 
the  port  of  discharge  to  be  allowed  under  all  circum-' 
stances. 

If  the  Tttiei      Should  a  jettison  take  place  so  near  the  port  of  de- 
return  to  tut  V  X  «- 

port  of  de-  parture,  that  the  vessel  returns  to  the  same  or  to  a 
neighbouring  port,  (in  which  case  the  general  average 
ought  to  be  adjusted  at  the  port  of  departure,)  it  will 
be  most  advisable  to  replace  the  goods,  which  were 
cast  overboard,  by  others  of  the  same  description,  in 
order  that  the  freight  and  expected  profit  may  not  be 
lost.    It  is  clear  that  in  such  a  case  the  actual  price 

•  Swed.  Av.'art.  V.  2,  §.  9;  Copenh.  art  XI  ;  Rotterdam, 
§.  117,  8cc. 

t  Ordon.  de  Louis  XIV.  Tit  du  jet,  art.  6 ;  Tit.  du  fret,  art.  13, 
14,  et  20;  Code,  art.  415;  Ordenanzas  de  Bilbao,  cap.  21,  art,  5; 
Preuss.  Ailgem.  Landrecht^  §§.  1861—1863. 
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of  the  goods  replaced  musl  be  allowed^  together  with 
the  charges;  but  without  the  premium,  which  will 
not  be  lost.  But  if  the  goods  cannot  in  this  manner 
be  replaced,  either  because  the  revenue  laws  do  not 
allow  of  it,  or  because  the  vessel  must  not  be  detained^ 
and  if,  nevertheless,  the  average  is  to  be  adjusted 
at  the  place  of  departure,  the  goods,  I  think,  ought  to 
be  paid  for  at  their  cost  price,  including  shipping 
^charges  and  premium  of  insurance.  The  proprietor 
^  such  goods  will  thus  lose  the  expected  profit,  it  is 
true,  but,  on  the  other  hand,  he  will  be  paid  imme- 
diately, and  his  indemnification  will  not  depend  upon 
the  future  fate  of  the  vessel,  as  would  be  the  case  if 
the  average  were  to  be  adjusted  after  the  ship's  fir- 
lival  at  her  port  of  destination* 

If,  after  a  jettison,  the  Vessel  does  not  reach  the  place  ^^^ 
of  her  destination,  and  the  cargo  is  sold,  from  any  ^^ 
cause  whatever,  at  another  place,  the  most  equitable  K^Sidiii- 
way  will  be  to  estimate  the  goods  at  the  price  for  **«"• 
which  they  might  have  been  sold  at  that  place :  for 
thus  the  proprietor  will  be  placed  in  the  same  situation 
as  if  other  goods  had  been  sacrificed  instead  of  his. 

• 

There  is  no  ground  for  regulating,  in  this  instance^ 
the  estimate  by  the  prime  cost,  unless  in  places 
where  the  law  prescribes  that  mode  of  adjustment,  or 
when  the  price  at  which  the  goods  might  have  been 
sold  cannot  be  ascertained. 

Uj  after  a  jettison,  or  after  a  voluntary  sacrifice  of  !£&•  „ 
anchors,  cables,  &c.,  ship  and  cargo  are  entirely  lost^  ^^^ 
no  contribution  can  take  place,  because  the  articles 
sacrificed,  had  they  remained  in  the  vessel,  would 

u 
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Ukeivise  have  been  lost;  so  that  the  aituation  of 
the  proprietor  would  have  been  the  same  in  either  case. 
Ifpntoftht  Foi*  the  same  reason,  if  part  of  the  goods  on  board 
'^^i  Bappeh  to  be  damaged  during  the  jettison^  or  if  part 
je'tuoa  be  of  the  articles  "saved  be  afterwards  damaged  or  de- 
loit.  stroyed,  tlfe  proprietor  of  the  goods  cast  overboard 

cannot  be  entitled  to  a  restitution  of  the  whole, 
whether  the  vessel  reach  the  place  of  her  destination 
or  not;  for  then  he  would  be  benefited  hj  the  jettison, 
to  the  prgudice  of  the  other  parties.  It  may  be  fisiirly 
presumed  that  his  goods,  had  they  remained  on  board, 
would  have  been  damaged  or  reduced  in  the  same 
proportion  as  those  actually  on  board.  For  that  part 
which  thus  would  have  been  lost,  if  no  jettison  had 
taken  place,  he  can  be  entitled  to  no  restitution,  but 
only  for  that  part  which  probably  would  have  been 
^;    •  saved*    The  rule,  therefore,  to  be  acted  upon  in  cases 

of  this  nature  is  as  follows  i  As  the  full  value  of  what 
would  have  contributed  if  all  had  been  saved  is  to  the 
part  actually  saved,  deducting  expenses,  so  id  the  foil 
Talueof  the  sacrificed  articles  to  the  indemnification  to 
which  the  proprietor  is  entitled  after  the  misfortune. 
To  this  he  will  have  to  contribute  hiniself  for  the  amount 
of  the  indemnity  allowed  him^  Or,  in  other  words: 
The  owner  of  the  articles  cast  away  is  entitled  to  the 
same  percentage  of  the  value  actually  saved,  as  he 
would  have  received  of  the  whole^  had  the  whole  been 
saved. 

Thus  only  what  was  really  saved  will  contribute, 

.and  there  exists  no  joint  obligation  on   the  part  of 

the  owners  of  the  articles  saved  towards  the  owner  of 

the  goods  cast  overboard,  nor  has  the  latter  a  personal 

claim  upon  the  owner  of  goods  that  were  totally  lost 
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aftar  tbe  jettison.  This  rule,  evidently  emanadng  froia 
die  oatore  of  the  transaction,  ought  to  be  followed, 
wherever  the  laws  are  silent  upon  the  subject. 

Tbe  same  rule  also  applies  to  the  freight  to  be  al-> 
kywed  for  goods  cast  overboard.  If  part  of  the  goods 
laved  by  a  jettison  be  afterwards  lost,  (not  damagedy): 
freight  cannot  be  claimed  by  the  ship-owner  for  the 
whole  of  the  sacrificed  property,  but  only  for  a  pro^ 
portionate  part  of  it,  as  results  from  the  rule,  that  the 
ncrificed  articles  must  be  considered  as  having  re- 
Budiied  on  board. 

Tbe  French  law  ordains,  that  when  a  vessel,  saved 
by  jettison,  is  lost  in  the  prosecution  of  her  voyage,^ 
the  articles  saved  shall  contribute  towards  the  jettison 
m  proportion  to  their  value  in  the  state  in  which  they 
then  will  be,  the  salvage  charges  being  deducted*^ 
Emerigon  observes,  that  according  to  the  spirit  of  the 
French  law,  goods  thrown  overboard,  sold,  or  other- 
wise disposed  of,  for  the  benefit  of  the  whole,  most  be 
considered  as  having  remained  on  board  f :  from  wfaiohi' 
it  evidently  follows,  that  only  the  above  stated  pro* 
portion  of  the  jettison  can  be  claimed.*^The  HcMk"' 
hurgh  Ordinance  says  (Tit.  22,  art.  10),  that  under  simi* 
lar  circumstances  the  goods  saved  on  the  occurrence 
of  the  latter  calamity  shall  assist  in  bearing  (i.  e.  con- 
tribute in  proportion  to  their  actual  value)  the  loss  of  * 
tbe  goods  thrown  away,  (i.  e.  the  loss  which  the  owner 
of  the  sacrificed  articles  really  sustained,  and -which  he 
would  not  have  sustained  if  no  jettison  had  taken  place,) 
salvage  and  other  charges  being  first  deducted. — The 
Prussian  law  expresses  itself  upon  this  subject  in  an 
unsatisfactory  manner.    It  determines  that  no  contri- 

»  Ord.  Tit.  du  jet,  art  16 ;  Code,  art.  424.  1 1.  654. 
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butiou  shall  take  place  if  the  ship  and  cargo^  after 
having  been  saved  from  a  peril,  be  entirely  lost  in  the 
prosecution  of  the  voyage ;  but  that,  if  part  of  the 
cargo  be  saved  or  liberated,  the  owner  of  such  part  shall 
contribute  towards  the  first  general  average  in  the  same 
manner  as  if  no  new  misfortune  had  occurred. — The 
former  of  these  dispositions  ought  to  apply  to  sacrificed 
property  only,  and  not  to  disbursements ;  and  the  latter, 
although  it  determine  with  great  propriety  that  the 
goods  saved  shall  not  contribute  for  those  that  were 
lost,  yet  it  is  defective  in  not  xlearly  expressing  that 
goods  which  have  been  reduced  in  value  by  the  new 
misfortune  shall  contribute  only  in  proportion  to  that 
reduced  value. 
Zitftnte  of       If  the  articles  thrown  overboard,  or  sold  for  the  bene- 
Sm  dam.    fit  of  the  whole  can  be  provied  to  have  been  diminished 
tSl  iw*   '°  value  by  any  preceding  accident,  it  is  a  question, 
thrown        whether  the  real  value  of  the  damaged  articles,  or  the 
supposed  value  which  they  would  have  had  if  sound, 
must  be  allowed  in  adjusting  the  contribution.    This 
question,  however,  cannot  be  answered  before  we  shall 
have  treated  of  the  diiTerent  modes  of  fixing  the  con- 
tribution. 
Ettimate  To  fix  the  compensation  due  to  the  owners  of  goods 

aiyiig  in  damaged  in  consequence  of  a  jettison,  or  of  any  otiher 
SvStbM^  act  resorted  to  for  the  common  benefit,  the  net  pro- 
ceeds of  the  damaged  goods  are  to  be  deducted  firom 
the  net  proceeds  which  they  would  have  yielded  if 
sound.  But  in  places  where  the  jettison  is  allowed  for 
according  to  prime  cost,  as  in  HambHTghy*  the  amount 
of  the  damage  must  be  ascertained  as  in  cases  of  par- 
ticular average,  and  the  loss  arising  from  charges  and 

*  See  above,  p.  S88. 
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fireiglit,  supposing  the  latter  to  be  paid  by  the  con- 
signee, must  be  added. 

By  the  custom  of  this  country,  ,as  well  as  by  the  GoodB 
laws  of  France,  Hamburglij  &c.,  goods  stowed  upon  away 
deck  are  not  to  be  allowed  for.*    Some  laws  moreover  n^*^ij^U^ 
direct,  that  goods  for  which  no  bill  of  lading  was  '^f  *"  f^ 
signed,  shall  not,  if  thi*own  overboard,  be  compensated  tioo. 
for  by  contribution.f    Upon  this  Valin  very  properly 
remarks,  that  an  exception  ought  to  be  made  when 
the  captain  neglected  in  haste  to  sign  the  bills  of 
lading  laid  before  him,  or  when  the  goods  were  entered 
in  the  captain's  book.— Some  laws  exclude  also  goods 
tak^n  ou  board  by  the  captain  contrary  to  charter- 
party,  by  which  it  was  stipulated  that  none  but  the 
goods  agreed  for  should  be  laden.t    Most  of  the  foreign 
authors,  however,  are  of  opinion  that  (in  the  absence  of 
positive  enactments,  and  supposing,  I  presume,  that  the 
owner  of  such  goods^did  not  know,  or  was  not  obliged 
to   know,    the   charter-party,)   the   owner  of  such 
goods  has  a  claim  for  contribution,  not  only  upon  the 
ship   and  freight,  but  also  upon  the  goods  of  the 
charterer  -,  and  that  the  latter  has  an  action  against  the 
master.§— Lastly,  by  several  Ordinances  those  goods 
are  also  excluded  the  benefit  of  compensation,  which  the 
proprietor  or  his  agent  (supposed  to  be  in  the  vessel) 
shifts  to  some  other  place  without  the  master's  consent. 

•  Abbot,  P.  III.  chap.  8,  ^.  13 ;  French  Ord.  Tit.  du  jet,  vt.  13; 
Code,  art.  421 ;  Ilamb.  Ord.  Tit.  29,  art,  8,  &c. 

t  CoDSulato,  c.  98,  1 12,  113,  184  ;  Fr.  Ord.  art.  12,  Tit.  du  jet. ; 
Code,  §.  420 ;  Dan.  art.  viii.  7  ;  Pruss.  §.  1851 ;  Ord.  de  Bilb.  c.  21, 
«t  7  ;  Baldass.  IV.  Tit.  5,  §.  36. 

X  Pruss.  §.  1848 ;  Dan.  art.  8. 7.  See  also  Abbot,  1. 4th  edit  p.  368. 

\  Eroerigon,  1. 640 ;  Baldass.  IV.  Tit.  5.  §.  39 ;  Weijtaen,  ^^.  55— 
57 ;  Swed.  Ord.  What  belongs  not  to  gencnl  average,  \.  9. 
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If  jewels  or  other  articles  of  great  value  be  dene- 
niinated  in  the  bill  of  lading  as  goods  of  inferior  valiiQ 
there  can  be  no  doubt  but  they  must,  if  sacrificed,  be 
allowed  for  only  as  articles  of  such  inferior  value,  it 

• 

.  having  been  the  proprietor's  intention  to  contribute 
for  them  only  according  to  that  value.  By  some  Or-^ 
dinances  this  is  expressly  stipulated.*  But  articles  of 
this  description  contained  in  a  passenger's  trunk  ought 
io  be  allowed  for,  because  it  is  not  usual  to  sign  bills 
of  lading  for  such  trunks. 
Efdmtte  of  Tl^e  damage  sustained  by  the  vessel  for  the  geiieral 
jdoaetotht  benefit,  must  be  estimated  by  competent  persons. 
Great  care  muist  be  taken  to  prevent  a  particoiar 
damage,  which  may  have  previously  occurred,  or  a 
loss  which  was  unavoidable  under  the  existing  circum- 
stances, being  made  good  by  contribution.  The  articles 
actually  replaced  must  be  allowed  for  at  the  prices 
which  were  really  paid  for  them,  however  they  may 
exceed  the  prices  at  which  they  might  have  been 
bought  at  the  place  of  departure,  or  at  that  of  thcf 
•destination  of  the  vessel ;  for  the  very  high  price  given 
was  itself  a  consequence  of  the  measure  taken  for  the 
general  benefit. — But,  as  far  as  the  value  of  the  new 
^articles  replaced  exceeds  the  value  of  those  that  w«« 
>sacrificed,  the  difference  must  be  at  the  charge  of  the 
vQwiier,  because  otherwise  he  would  be  benefited  by 
the  measure,  at  the  expense  of  the  other  parties  con- 
cerned. It  is  usual  to  deduct  one-third  of  the  price 
of  the  new  articles  replaced,  as  the  supposed  differ- 
ence between  the  old  and  new.f 

♦  Code,  §.  418;  Pruss.  %.  1804—5 ;  Ord.  dc  Bilb.  c.  21,  Art.  6. 
f  As  to  the  deduction  of  a  third,  see  the  9th  chapter^  undec  the 
head  ''of  adjustment  of  particular  average  on  ^ips.*^ 
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I  ppoceed  now  to  the  manner  of  ascertaming  &e  n.  ^pp^ 
VBspective  shares  of  contnbation . .  genenl 

fFeekett^  is  of  opinioDythat. the  cargo  ought  to  oon--  For^dSit 
Iribute  towards  a  general  average^  according  to  its  tmoum  tli« 

cirgohM  to 

value  in  cases  of  disbursements,  and  accordii^  to  its  cootriiiuta 
weight  in  cases  of  jettison,  because  when  a  ship  re-  I^i  mSST 
quires  to  be  lightened  in  a  storm,  it  is;  the  weight  and 
not  the  value  of  the  goods  which  occasions,  the  jetti- 
son, of  which  it  cannot  be  said  Uiat  it  was  resorted  to 
on  account  of  the  jewels  and  banknotes  which  hap- 
pened to  be  on  board. — ^Tliis  argument,  however,  is 
only  specious ;  for  the  cause  of  the  jettison  is  the 
storm,  and  not  the  heaviness  of  the  goods.  That  some 
articles  are  heavier  than  others,  in  proportion  to. their 
vahie^  is  not  disadvantageous  to  the  proprietors  of  the 
tighter  and  more  valuable  articles;  it  is  on  the  con- 
trary to  their  advantage,  becwse  the  loss  would  be  so 
much  greater  if  none  but  articles  of  great  value  were 
on  board,  and  some  of  these  must  have  been  n^^ces- 
sarily  thrown  overboard,  so  that  there  is  no  ^ound 
be  charging  the  owners  of  heavy  goods  with  a  greats 
proportion  of  the  loss.  The  jettison  is  resorted  to  for 
the  purpose  of  preservation,  consequently  he  who 
saves  lOOlb.  of  silver  must  contribute  more  than  faye 
who  saves  1001b.  of  lead. — According  to  Weeketfs 
principles  the  ship  ought  to  be  entirely  free  from  con- 
•tribution,  because  her  weight  was  not  the  cause  of  tl^e 
jettison,  and  yet  the  ship  was  preserved  by  the  mea- 
sore.  Moreover,  if  the  cargo  consisted  of  silver  and 
lead,  and  part  of  the  former  was  thrown  by  mistake,  it 
eoold  be  paid  for  only  according;  to  the  value  of  lead  1 
The  .laws,  without  any  exception,  provide  that  tl^e 

.  •.Art.CoprtbutVMit. 
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contribution^  in  all  cases  of  general  average,  shall  be 
made  according  to  the  value. — But  whether  this  value 
shall  be  the  first  cost  or  the  net  price  at  the  place  of 
discharge,  this  is  a  subject  upon  which  laws  and 
opinions  are  at  variance. 

If,  in  determining  which  of  the  two  metho<ls  claims 
the  preference,  the  only  point  in  question'  were: 
whether  the  owners  of  articles  saved,  when  arrived  at 
the  place  of  their  destination,  ought  to  contribute  also 
for  the  profit  on  those  goods,  if  any,  and  ought  not 
to  contribute  for  that  part  of  the  cost  price  which  is 
lost  by  a  fall  of  the  market — which  is  the  case  when 
the  value  at  the  place  of  destination  is  the  basis  of 
the  adjustment ; — or  whether  it  be  more  equitable  that 
in  adjusting  the  contribution  no  reference  should  be 
had  to  the  state  of  the  market :  no  one  would  hesitate 
in  deciding  in  favour  of  the  first  method,  for  the  pro- 
prietor of  such  goods  has  in  fact  saved  by  the  measure 
80  much*  as  he  ultimately  receives  for  them,  but  not 
always  what  they  cost  him ;  and  the  cost  price  is 
frequently  only  an  imaginary  value,  whereas  the  price 
of  sale  is  always  a  real  value. 

But,  when  the  contribution  is  under  all  circum- 
stances regulated  upon  the  net  value  at  the  place  of 
destination,  the  owner  of  goods  deteriorated  in  Value 
during  the  voyage,  either  by  internal  defect  or  by 
damage  arising  from  external  causes,  will  not  contri- 
bute for  the  value  which  was  so  lost  to  hrm,  and  in 
that  way  the  contribution  will  fall  heavier  upon  the 
sound  goods  than  would  be  the  case  if  the  contribu« 
tion  were  adjusted  by  the  first-cost  price.  Whether 
this  is  right  or  not  deserves  to  be  investigated. 

And  firstj  as  to  the  internal  decay  arisingj  inde- 
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pendently  of  external  causes^  from  the  nature  of  the 
commodity^  it  may  be  urged,  that  a  loss  of  this  de- 
icription  ought  not  to  affect  a  third  party,  who  cannot, 
like  the  proprietor  of  those  goods,  derive  any  advan- 
tage from  them  ;*  and  that,  if  other  goods  had  been  on 
lioard,  they  would  have  been  liable  to  contribute. — 
On  the  other  hand  it  may  be  contended,  that  the  above 
reasons  are  applicable  only  against  the  proprietor  of 
perishable  articles  claiming  restitution  for  a  loss 
originating  in  the  nature  of  his  commodity ;  that  a 
merchant,  loading  goods  which  are  not  liable  to  decay 
on  board  a  general  ship,  has  no  right  to  demand  that 
none  but  goods  of  the  same  description  shall  be  taken 
on  board  ;  that  the  master  has  an  indubitable  right  to 
take  ballast,  instead  of  other  goods,  which  would  con- 
tribute in  no  case,  aud  that,  therefore,  the  merchant 
cannot  complain  if  he  take  goods  which  may  eventually 
not  contribute;  and  that,  if  on  the  one  hand  goods 
which  have  become  worthless  do  not  contribute,  so  on 
the  other  hand  the  same  goods  will  not  be  paid  for  if 
ithrowD  away  in  that  state :  so  that  goods  of  a  perish- 
able nature  ought  to  be  considered  in  this  respect  in 
the  same  light  as  all  other  commodities. 

Secondly,  as  to  the  damage  occasioned  by  external 
accidents,  it  should  be  distinguished  whether  the  claim 
fur  general  average  is  of  the  nature  of  a  resiUution^  as 
in  cases  of  jettison  and  of  ship's  apparel  sacrificed  and 
not  paid  for  before  the  completion  of  the  voyage; 
or  whether  it  consists  in  d^bursemenU.  In  the  former 
case,  the  damaged  goods  ought  to  contribute  accord- 
ing to  their  real  value  in  the  damaged  state  at  the 
place  of  destination,  for  so  fnuch  was  in  fact  saved  by 

*  See  ibove,  p.  S08. 
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the  jettison,  whether  the  damage  took  place  before  or 
after  that  measure  was  resoited  to.  There  was  m 
claim  for  restitution  before  the  arrival  of  the  ship^ 
and  there  would  have  been  none,  if  the  ship  and  cai^ 
had  been  totally  lost  in  the  prosecution  of  the  voyage. 
— But  when  the  general  contribution  is  for  dta&an^- 
mentSj  the  goods  ought  to  contribute  according  lo  their 
value  at  the  time  when  the  disbursements  were  made^ 
and  without  reference  to  a  subsequent  deterioration. 
Each  party  became  a  debtor  at  that  time,  and  in  the 
proportion  of  the  value  then  saved  for  him,  to  the 
value  of  the  whole ;  he  ought  to  have  paid  that  pro*- 
portion  on  the  spot,  and  if  a  third  party  pays  on  his 
account  what  he  ought  to  have  paid,  his  obligation 
cannot  in  justice  be  altered  by  any  subsequent  emeiit 
to  the  detriment  of  other  parties. — Suppose  a  vessel 
laden  with  fruit  or  sugar  to  be  taken  and  retakeo, 
and  the  salvage  to  be  paid  by  bills  drawn  by  the 
master  upon  the  ship-owner.  li^  on  the  continuation 
of  the  voyage,  the  fruit  be  completely  spoiled  by  in^ 
temal  decay,  or  the  sugar  washed  out  by  sea  water: 
would  it  be  right,  under  these  circumstances^  ta  throw 
upon  the  ship-owner  that  part  of  the  salvage  and 
expenses  which  was  paid  for  the  -cargo  ?  And  yet  this 
would  be  the  case,  if  the  contribution  were  to  be  ad- 
justed upon  the  value  of  the  goods  at  the  place  of 
destination.  Had  the  goods  been  spoiled  before  the 
recapture,  no  salvage  would  have  been  paid  for  them, 
and  no  contribution  could  have  been  asked  on* that 
Account. — Or,  suppose  a  stranded  vessd  to  be  un^ 
loaded  or  hove  off  with  great  expense,  and  the  vessel 
to  be  much  injured  to  facilitate  the  unloading  of  tto 
cargo.    If  the  master  pays  the  repairs  and  expenses 
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incurred  for  the  purpoee  of  saving  the  cargo,  which 
ot^ect  was  in  fact  compldted,  would  it  be  reasonable 
to  throw  these  expenses  entirely  or  partly  on  the  ship- 
owner, if  the  cargo  on  the  continuation  of  her  voyage 
were  spoiled  or  damaged  ? 

Thus  it  appears  that  neither  the  adjustment  accord*- 
ing  to  the  prime  cost,  nor  that  according  to  the  value 
at  the  place  of  destination,  will  answer  the  purposes 
of  justice  and  equity  under  all  circumstances.  Nor  is 
it  at  all  necessary  in  this  country,  that  either  of  these 
ways  should  be  exclusively  followed.  The  parties 
are  not-  bound  by  positive  laws,  suited  to  certain  cases 
only  which  the  legislator  had  in  view,  to  adopt  the 
same  rule  in  cases  of  a  different  nature ;  they  are,  on 
die  contrary,  at  full  liberty  to  exercise  their  own  judg- 
ment as  to  what  is .  reasonable  and  just  under  the 
existing  circumstances. — *^  The  determinations  of  Eng- 
lish courts  of  justice  fiimish  less  of  authority  on  this 
subject  than  on  any  other  branch  of  maritime  law.''  * 

It  follows  from  what  has  been  said,  that  when  a 
general  average  of  the  nature  of  a  restitution  is  ad- 
justed after  the  vessel  and  cargo  arrive  at  their  dies- 
tination,  the  goods  must  contribute  according  to  their 
value  in  the  state  in  which  they  arrive  at  that  places-* 
The  same  rule  is  to  be  followed  under  similar  circum^ 
stances  for  disbui^ements,  if  the  goods  arrive  jn  a 
sound  state,  or  if  they  were  diminished  in  value  by  in»- 
ternal  decay  or  external  damage,  previous  to  the  period 
at  which  the  disbursements  were  made.  For  such 
goods  not  being  destined  to  be  sold  at  ah  intermediate 
place,  the  value  which  they  had  at  such  a  place -at. 
ibc  tune  of  the  disbursemedt  may  be  considered  die 

*  Abboty  4^ed.  p.  354. 
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same  as  their  ultimate  value  at  the  place  of  destina- 
tion ;  and  the  same  remark  applies  to  the  necessary 
increase,  during  the  continuation  of  the  voyage,  of  a 
damage  which  already  existed  at  the  time  when  the 
disbursements  took  place :  for,  unless  sudh  damaged 
goods  be  in  fact  disposed  of  at  the  intermediate  place, 
they  cannot  be  said  to  have  been  worth  more  at  the 
time  of  the  disbursement,  than  what  they  are  ulti- 
mately sold  for. — But  if  damaged  goods  are  sold  at  the 
interme<iiate  place  to  prevent  their  furtlier  destruc- 
tion, the  net  amount  for  which  they  were  sold  at  that 
place  will  be  the  sum  for  which  they  must  contribute 
.  to  the  general  average.  And  this  may  be  considered 
the  practice  in  England. 

But  if  goods  prove  to  have  been  either  damaged  or 
spoiled  subsequently  to  the  disbursements  being  made 
for  them,  they  ought  to  contribute  towards  such  dis- 
bursements for  their  entire  value,  because  the  same 
would  have  taken  place  if  the  whole  of  the  ship  and 
cargo  had  been  lost  on  the  continuation  of  their 
voyage, 

Tims  it  may  happen  that  the  same  goods  will  have 
to  contribute  |n  different  proportions  to  several  distinct 
claims  of  general  average.  Suppose,  for  instance, 
a  vessiel  to  be  retaken  and  salvage  paid  for  the  cargo 
which  at  that  time  was  sound,  and  a  new  general  aver- 
age to  take  place  on  the  continuation  of  the  voyage, 
and  after  the  cargo  was  damaged,  then  the  cargo  will 
have  to  contribute  towards  the  first  general  average 
according  to  its  full  value,  aud  to  the  second  according 
to  its  diminished  value  at  the  time  of  its  arrival.  The 
same  rule,  of  course,  must  prevail  with  respect  to  single 
parts  of  the  cargo  which  may  have  been  damaged^  and 


CHAP.  VII.]  of  General  Average.  301 

it  ought  always  to  be  attended  to  in  eases  of  general 
average  of  a  mixed  nature,  at  least  when  the  dis- 
bursements are  considerable  in  comparison  to  the  loss 
daimed  by  way  of  restitution. 

The  net  value  for  which  goods  have  to  contribute,  is 
the  amount  at  which  they  are  or  might  be  sold  for  net 
money  at  the  time  when  they  come  to  the  hands  of 
tl)e  consignee,  deducting  freight,  duty,  and-  landing 
charges.  When  part  of  the  goods  are  sold  with  a 
discount  for  money,  and  another  part  on  credit,  by 
which  a  higher  price  is  obtained,  the  usual  discount 
and  guarantee  must  also  be  deducted  from  the  latter. 
No  deduction  is  to  be  made  for  insurance  premium, 
because  it  belongs  to  the  prime  cost,  and  its  payment 
does  not  depend  upon  the  future  fate  of  the  goods ; 
nor  for  commission,  because  all  parties  are  to  be. 
treated  alike,  whether  the  goods  go  into  the  hands  of 
their  proprietors  or  to  commission  merchants. 

When  a  vessel  returns  to  the  place  of  her  departure, 
or  puts  into  a  port  in  an  early  part  of  her  voyage,  and. 
the  general  average  must  be  adjusted  at  the  place  of 
departure,  the  cost  of  the  goods  on  board,  without  the 
premium,  ought  to  be  the  basis  of  contribution :  not 
the  sum  at  which  they  are  valued  in  the  policy,  because 
that  is  not  necessarily  their  real  value ;  nor  the  value 
at  the  place  of  destination,  because  that  is  only  a  con- 
tingent value,  and  the  contribution  is,  under  those 
circumstances,  to  be  paid  unconditionally  and  without 
reference  to  the  future  fate  of  the  ship  and  cargo.  Tlie 
nune  rule  must  be  followed,  if,  subsequently  to  dis- 
bursements made  for  the  general  benefit,  and  before 
die  average  was  adjusted,  the  ship  and  cargo  arc 
entirely  lost.— It  is  a  matter  of  course  that,  in  all  these 
cases^  goods  which  were  damaged  before  the  disburse- 
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ibent  took  place,  pay  only  in  proportion  to  their  re- 
duced value. 

Whenever  the  cargo  must  be  sold  at  an  tntctrme- 
diate  place,  the  net  proceeds  of  the.same^  deductin; 
all  charges  of  sale,  commission,  &c.,  is  the  value  ac- 
cording to  which  the  goods  must  contribute  to  a  ge- 
neral average. 
Fonka  ^7  ^^^  Hamburgh  Ordinance   (Tit,  21,  art.  8), 

1*^^  ^^  the  goods  ai'e  to  be  taken  in  the  apportionment  of 

a  general  average,  according  to  the  invoice  amount, 
with  the  addition  of  charges  till  on  board,  yet  without 
the  premium." — ^The  same  rule  is  prescribed  by  the 
Swedish  law  (Aver.  Art.  v.  2,  §•  3),  and  by  that  of 
Copenhagen,  unless  the  goods  be  valued  in  the  policy. 
It  is  plain,  however,  that  this  cannot  apply  to  goods 
saved  from  a  shipwreck  which  happened  after  a  jetti- 
son. Such  goods  contribute  only  according  to  their 
diminished  value. 

GckKls  valued  in  the  policy  contribute  in  Hamburgh 
according  to  that  value,  deduction  being  made  of  the 
premium,  which  is  always  supposed  to  be  included  in 
the  valuation,  and  of  10  per  cent,  for  imaginary  profit, 
if  the  policy  says  that  profit  is  included,  without  men- 
tioning to  what  amount.^ 

•  The  customary  way  of  calculating  the  contributory  interest  is  as 
follows : — Suppose  10,000  Mks.  to  be  insured,  with  profit,  at  30  per 
cent,  premium,  then  of     --------       10,000  Mks. 

are  deducted  for  premium     -    ...    -        3,000 

and  from  the  remaining   .*..•.        7,000 
10  per  cent,  for  profit  ---....  700 

so  that  the  goods  contribute  for      ...         6,300 
This  is  not  quite  correct ;  the  profit  ought  to  be  reckoned  upon  the 
'    original  capital  and  premium,  and  then'  the  calculation  will  give 

(1000-30  X  11)  xieOOO      67000      ^^ 
-»-j— »6091. 
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la  France,  Holland,  and  Prusgia,  the  goods  contri- 
bute according  to  their  value  at  the  place  of  di»* 
diarge.*  In  Holland  they  contributed  formerly  (be- 
SMre  the  introdnction  of  the  French  Code)  according 
\o  the  cost  price,  including  charges  till  on  boards -when 
the  accident  had  liappened  on  the  first  half  of  the 
royage ;  and  according  to  the  net  value  at  the  place 
of  discharge,  when  the  general  average  had  occurred 
on  the  second  half.f  The  same  distinction,  which  is 
■id  to  have  been  made  formerly  in  England  likewise,^ 
ii  still  practised  in  Italy.§ 

By  the  Spanish  law,  the  goods  or  cai^  contribute, 
if  the  majority  of  the  parties  agree  to  it,  according  to 
the  amount  of  the  invoices  (which  are  to  be  produced 
immediately,  with  signatures  and  afBdavits,  by  the 
parties  who  are  on  the  spot,  by  those  in  other  parts  of 
the  kingdom  within  30,  and  by  those  abroad  within 
ID  days),  or,  if  the  captain  does  not  consent  to  this, 
the  goods  are  to  be  estimated  according  to  their  value 
It  that  time  at  the  place  of  destination,  and  in  the 
Hate  in  which  they  then  are  :  so  that  the  contribution 
is  in  no  case  to  be  adjusted  according  to  the  freight, 
»r  in  any  other  manner,  unless  with  the  consent  of  the 
captain  and  all  the  parties  concerned.  || 

*  French  Ord.  Tit.  du  Jet.  Art  6 ;  Code,  §.  417 ;  Prussian  law, 
^1884. 

f  It  frequently  occurs  in  Holland  that  general  average  is  settled 
It  tbe  place  of  departure,  when  the  accident  happens,  for  instance, 
daring  the  passage  from  Amsterdam  to  the  Textly  or  to  some  neigh- 
iNMiring  port  in  England.  As  those  adjustments  are  against  the 
Ifcir,  and  are  made  merely  with  a  view  to  save  expenses,  the  parties 
igree,  before  hand,  that  the  cargo  shall  contribute  for  the  amount  of 
^  invoices,  and  the  ship  as  valued  in  the  policy. 

X  Malyne,  c.  26 ;  MoUoy  de  Jure  Mar.  6, 2,  c.  2. 

§  Baldass.  II.  P.  V.  Tit.  2,  §.  18. 

I  Orden.  de  Bilbao,  c.  21,  art.  3  y  4. 
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The  question  proposed  above  (p.  392) :  whether 
goods,  which  were  damaged  before  they  were  thrown 
overboard,  ought  to  be  compensated  for  according 
to  their  value  in  a  sound  or  in  the  damaged  state  ? 
is  now  easily  answered.  If  they  would  have  con- 
tributed according  to  their  deteriorated  value  at  Ae 
port  of  discharge,  had  they  not  been  cast  overboard, 
equity  requires  that  they  should  be  paid  for  only 
at  their  reduced  value,  (or  rather  at  the  probaUe 
value  at  which  they  would  have  been  sold  at  the  time 
and  place  of  discharge,)  that  being  the  real  loss  which 
the  proprietors  sustained. — ^Thus  it  is  ordained  in  the 
Prussian  law,  that  goods  thrown  overboard,  which 
were  damaged  before  the  jettison,  shall  be  allow- 
ed for  according  to  the  value  they  had  at  that  time, 
which  is  to  be  ascertained  by  competent  persons,  upon 
the  sworn  report  of  the  captain  and  crew.* . 

But  if  the  damaged  goods  would  have  contributed 
according  to  the  prime  cost,  they  must  be  paid  for  in 
the  same  manner.  For  the  goods,  in  this  case,. are 
considered  as  retaining  their  original  value  during  the 
voyage;  and  as  the  damage,  under  this  supposition, 
cannot  operate  to  the  disadvantage  of  the  other  pro- 
prietors, neither  should  it  in  any  way  operate  to  their 
profit. 

If  damaged  goods  are  sold  at  an  intermediate  place, 
for  the  purpose  of  raising  money,  (and  not  for  the  be- 
nefit of  their  proprietors  to  prevent  total  decay,)  it  is 
clear  that  so  much  only  can  be  demanded  for  them  af- 
ter the  ship's  arrival,  as  they  would  have  produced  in 
their  damaged  state  at  the  place  and  time  of  discharge. 
For  such  goods,  whether  sound  or  damaged,  must 
always  be  paid  for  according  to  their  real  net  value  at 

*  ^.  1864  and  1865. 


CHAP.  Yf  I.]  of  General  Aoerage.  ^05 

Ae  place  of  discbarge.  This  results  from  the  nature 
of  the  subject,  and  it  is  moreover  expressly  ordained  by 
some  of  the  foreign  ordinances. 


All  the  articles  which  were  on  board  at  the  time  of  Whit  mi- 

desaretub* 

the  accident,  and  are  capable  of  being  estimated,  are  jcctioeoa* 
subject  to  contribute  in  the  manner  before  described,  n^^^i. 
Consequently  money,  jewels,  &c.,  contribute  for  their  f^J^||f^ 
full  value.*  The  Roman  law  expressly  mentions 
jewels  and  pearls,t  and  as  this  rule  is  conformable 
to  the  nature  of  the  subject,  it  must  be  followed  every 
where,  unless  the  conti*ary  be  ordained.  IVeiJisenf 
^ys,  that  coined  money  contributes  according  to  its 
hitrinsic  value,  but  I  can  see  no  reason  why  it  should 
not  contribute,  like  other  articles,  for  its  current 
value  at  the  place  either  of  departure  or  discharge.-* 
By  the  law  of  Wisbuy  (art.  38),  money  contributed 
only  for  half  its  value.  This  rule  was,  till  lately,  fol- 
lowed in  Holland,  for  gold  and  silver  in  coin  as  well 
as  in  bullion,  and  some  Dispaclieurs  (persons  appointed 
to  settle  cases  of  average)  there  still  adhere  to  the  old 
practice,  though  it  be  against  the  law,  and  the  parties 
be  not  obliged  to  submit  to  it. 

Goods  lashed  upon  the  deck,  or  shipped  without  Goods  rfiSp. 
bills  of  lading,  are  also  subject  to  contribute,  although,  SJtSwJI? 
if  cast  overboard,  they  are  not  entitled  to  restitution.^  bUkofbd- 

That  goods  cast  overboard  are  to  contribute,  and  sacrificed 
for  what  value,  is  clear  from  the  rule,  that  they  must 

•  Emer.  1. 639  ;  Ord.  de  Bilb.  c.  2«,  art.  1 ;  Hambr.  Stat.  T.  II. 
Tit.  16,  art.  3. 
t  L.  3,  §.  Q,  de  Leg.  Rhod. 
t  §.  S6  note. 
^  See  the  laws  quoted  above,  p.  393. 

X 
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lie  cottsidered  ms  liaving  remained  on  koard.  The 
ConBulato  (c.  94)  ordaios  that  such  goods  shall  ccmtri- 
bute  in  the  same  manner  as  those  that  are  saved ;  and 
the  customs  and  laws  of  all  maritime  states  are  to  the 
same  effect.*  And  as  the  payment  of  an  unadjusted 
daim  for  a  jettison  depends  upon  the  future  fate  of 
the  fiiiip  and  cargo,t  consequently  the  owner  of  die 
sacrificed  articles  is  in  the  same  manner  interested  in 
the  preservation  of  the  ship  and  cargo  &s  if  his  goods 
were  still  on  board,  it  is  ako  clear  that  such  articles 
.  must  contribute  likewise  to  a  subsequent  general 
leverage  which  may  occur  upon  the  ccmtinuation  of  the 
voyage.  This  is  expressly  ordained  by  the  Prussian  law4 
Xhe  same  rule  applies  to  goods  sokl  for  the  common 
benefit,  in  those  countries  where  they  are  considered 
as  baving  remained  on  board,  but  not  in  England, 
because  here  the  owner  of  such  goods  has  a  personal 
claim,  independent  of  the  future  &te  of  the  ship  and 
cargo,  upon  the  parties  concerned«§ 
Goods  put  Goods  shipped  into  barges,  for  the  purpose  of 
intobflisei.  lightening  and  saving  the  vessel  and  the  remaining 
cargo,  must  contribute  to  the  general  average  like 
goods  thrown  overboard.  If,  after  those  goods  are 
separated  from  the  principal  vessel,  the  latter  were  to 
incur  a  fresh  general  average,  unconnected  with  the 
former,  it  might  be  urged  that  the  goocb  transhipped 
should  not  contribute  to  this  for  their  fiiU  value,  but 
only  to  the  extent  of  the  claim  which  they  have  upon 
the  vessel,  her  remaining  cargo  and  fi*eight,  for 
charges  and  damages  sustained :  because  the  goods  in 
the  barges  not  being  liable  for  a  subsequent  loss  of  the 

•  Fr.  Ord.  Tit  du  jet,  art.  7 ;  Codei  art.  417 ;  Prass.  §•  1879^  kc 
t  See  above,  p.  389.  J  §.  1880.  (  See  sbofe,  p.  871* 
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ibip  and  the  goods  left  on  board,*  they  are  no  longer 
interested  in  their  fate,  except  in  regard  to  their  de- 
mand upon  them  for  the  former  general  average, 
which  would  be  lost  with  the  vessel.  But  on  the 
other  hand,  the  ship  and  cai^o  remaining  answer- 
Me  for  any  future  accident  which  may  befall  the 
goods  transhipped,  till  they  reach  their  destination  in 
gafety,  the  owners  of  such  goods  would  have  a  decided 
preference  before  those  of  the  goods  remaining  on 
board,  because  the  situation  of  the  former  could  in  no^ 
case,  after  the  ship  had  escaped  the  danger  which  oc- 
casioned tlie  transhipment,  be  worse,  but  frequently 
better,  than  that  of  the  other  parties ;  whereas  the  si- 
tuation of  all  parties  will  remain  alike,  as  it  ouglit  to  be,, 
if  the  goods  put  into  barges  are  considered  as  having 
remained  on  board  till  the  completion  of  the  voyage. — 
As  to  goods  taken  from  the  vessel  for  the  convenience 
and  at  the  peril  of  the  owners  of  such  goods,  all  con- 
nexion between  them  and  the  vessel  and  remaining 
cargo  ceases  from  the  moment  of  the  unloading,  and 
a  subsequent  general  average  falls  entirely  upon  the 
vessel,  the  goods  remaining  on  board,  and  the  freight 
far  the  same. 

Ammunition  and  provisions  are  exempted  from  con-  whatuti- 

tributing  towards  a  jettison,  although,  if  cast  over-  ^^^,  **" 

board,  their  amount  is  refunded.f     The  reason  of  this  mumdcm 

18  stated  to  be,  that  those  articles  tliemselves  are  the  aouT"^ 
means  of  preserving  and  benefiting  the  whole. ;    But 

•  See  above,  p.  212. 

+  Abbot,  P.  III.  ch.  8,  ^.  14;  Hamb.  Ord.  Tif.  22,  art  7;  Ord. 
Tit.  du  jet,  art.  11 ;  Code,  art  419 ;  Pruss.  §.  1869. 
I  Emer.  I.  641. 

x« 
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this  reason  might  be  applied  with  equal  propriety  to 
all  the  ship's  furniture.  The  true  reason  appears  to 
be,  that  provisions  being  destined  to  be  consumed 
during  the  voyage,  belong  to  wear  and  tear.*  The 
exception,  however,  docs  not  extend  beyond  what  is 
meant  to  be  used  during  the  passage,  and  not  to  such 
provisions  as  may  be  shipped  on  freight. 
Seamen's  By  the  same  laws,  and  by  the  custom  in  this  conn- 
inj«f.*  *°  *^T^  ^^®  luggage  of  the  seamen,  and  also  their  wages, 
are  exempted  from  contribution.  In  France  the  ma- 
riners were  formerly  obliged  to  contribute  to  a  ransom 
in  proportion  to  their  demand  for  wages,  but  now  they 
arc  exempted  also  in  that  case.f  But  goods  which 
mariners  carry  with  them  on  their  own  account  are, 
like  all  other  goods,  liable  to  contribution,  except, 
perhaps,  when  the  permission  of  carr}'ing  a  certain 
quantity  is  granted  to  them  in  lieu  of  w&ges. 
Ti«e  people.  As  no  estimate  can  be  made  of  the  value  of  the  life 
of  a  freeman,  neither  passengers  nor  crew  are  to  con- 
tribute for  their  personal  safety, 
x^^ggjge,  Passengers  ought  to  contribute  for  their  trunks  and 

-&c.,  of  pu-  luggage,  because,  if  cast  overboard,  their  value  is  allow- 
ed for  5  on  the  other  hand,  money,  jewels,  &c.,  which 
they  carry  about  their  persons  ouglit  to  be  exempted, 
because  they  cannot  be  thrown  overboard. — ^By  the  law 
of  fFisbuyy  the  passenger,  who  took  his  money  from  his 
trunk  and  placed  it  about  his  person,  paid  no  contribu- 
tion for  it.  According  to  the  Guidouy  however,  the  pas- 
sengers were  to  pay  for  the  gold  and  diamonds  which 
they  had  about  them.  But  Cleirac  says,  that  it  is  custom- 
ary not  to  make  travellers  contribute  for  the  clothes  and 

•  See  below,  "  Contribution  of  the  ship." 

t  Ord.  Tit  du  fret,  art.  20 ;  Code,  art.  304;  also  Pruss.  §.  1874. 
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ringswhich  they  usually  carry  about  them.  It  isnow  cus- 
tomary also  ID  France,  though  nothing  on  the  subject  is 
mentioned  in  the  laws,  that  passengers  contribute  no- 
thing for  their  trunks  and  the  money,  &c.,  about  their 
pensons.^  The  same  rule  prevails  in  this  country  with 
respect  to  wearing  apparel,  jewels,  and  other  things 
belonging  to  the  persons  of  passengers  or  crew,  and 
taken  on  board  for  their  private  use,  and  not  for  traf- 
fic, f  The  Prussian  law  exempts  passengers  from 
contributing  for  their  clothes  and  travelling  conveni- 
ences, also  for  articles  which  they  may  have  saved 
about  their  persons  at  the  peril  of  their  own  lives.t 

It  is  a  usual  condition  in  charter-parties  by  the  East  Clause  » 
India  Company,  that  the  cargo  belonging  to  the  com-  l^rties'w '" 
pany  shall  not  be  liable  to  contribute  to  general  aver-  l^-^^_^ 
age.    A  loss  of  this  description,  consequently,  falls  en-  p«njr. 
tirely  upon  the  ship,  freight,  and  private  trade,  and  it 
is  Gostomary  to  provide  for  this  in  policies  upon  those 
subjects.    According  to  this  stipulation,  no  connexion 
exists,  with  regard  to  the  perils  of  the  navigation,  be- 
tween the  cargo  of  the  company,  and  the  ship,  freight, 
and  private  trade.  It  follows  hence,  that  the  company, 
on  the  other  hand,  cannot  be  entitled  to  compensation 
by  way  of  general  average  for  property  of  theirs  thrown 
overboard,  unless  there  be  a  stipulation  to  the  contrary. 
•—In  a  late  case  of  this  description,  however,  the  loss 
occasioned  by  the  company's  goods  being  thrown  over- 
board, was  agreed  to  be  compensated  for  by  the  whole 
of  the  cargo,  ship,  freight,  and  private  trade. 


•  EiDflT.  1. 645.  t  Abbot,  P.  Ill,  ch.  8,  V  U. 

I  H.  1875  and  1870. 
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OB«ra«i-         That  the  ship-owner  ought  to  contribute  towards  a 
chip.  general  average,  in  the  same  manner  as  the  owners  of 

the  cargo,  for  the  whole  value  of  what  was  saved  for 
him  by  the  measures  taken  for  the  benefit  of  the 
whole,  is  so  clear  in  itself,  that  it  requires  no  farther 
illustration.  But  it  is  not  so  easy,  under  all  circum- 
stances, to  determine  the  amount  of  this  value. 

The  vessel  not  being  sent,  like  the  cargo,  to  the 
place  of  destination  for  the  purpose  of  being  sold 
;  fliere,  the  accidental  value  which  she  may  have  at 
that  place  at  the  time  of  her  arrival  cannot  be  the  sum 
for  which  she  ought  to  contribute,  the  case  of  an  ac- 
tual sale  only  excepted.    The  only  value  to  be  attend- 
ed to  in  the  adjustment  of  a  general  average  is,  what 
the  vessel  is  worth  to  her  owner,  and  this  value  is  nei- 
ther increased  nor  diminished  by  an  accidentally  great 
or  small  demand  for  shipping,  or  by  the  circumstance 
/)f  a  vessel  being  of  less  value  in  a  foreign  country 
tban  in  her  own,  if  she  is  not  meant  to  be  sold  at  all. 
Thus,  a  Spanish  vessel,  which  on  her  safe  return  to 
Spain  will  be  worth  1500/.  there,  must  be  valued  at 
the  same  amount  in  London  for  the  purpose  of  con- 
tribution, though  perhaps  she  would  not  sell  here  for 
-more  than  half  the  money. 

]8ut  in  the  same  manner,  as  no  more  can  be  said  to 
be  saved  for  the  owner  of  damaged  goods  than  they 
are  worth  in  their  damaged  state  after  their  arrival, 
so  no  more  can  be  said  to  be  saved  for  the  ship-owner, 
than  what  his  ship  is  worth,  after  deducting  wear  and 
tear  and  accidental  damage,  whether  this  have  hap- 
pened before  or  after  the  accident  which  occasioned 
the  general  average.  The  sum,  therrfor^  fior  which 
the  vessel  has  to  contribute  towards  a  loss  by  articles 
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taerfficed  and  not  replaced  during  tfae  vdyage^  ^\aA^ 
ed  aC  the  port  ef  destinatiou  is— ^bat  die  is  wortk  I9 
her  owners  in  the  state  in  which  she  arrives.  Tba 
sbtp*a  provisions  (where  they  are  considered  as  belong* 
uig  tQ  the  ship,  as  in  this  country,)  are  not  to  be  added 
to  the  value,  though  the  accident  happened  at  a  time 
when  much  of  them  remained  on  boai'd,  beeaose  they 
are  destined  to  be  consumed  during  the  voyage,  and 
consequently  belong  to  wear  and  tear. — ^But  in  all  thofe 
cases  in  which  the  cargo  is  obliged  to  contribute  for 
its  value  at  the  time  of  the  accident,  without  reference 
to  a  subsequent  diminution,^  the  vessel  ought  to  con-* 
tribute  also  for  that  value,  this  being  the  only  way  of 
placing  all  parties  upon  an  equal  footing. 

The  vessel,  moreover,  must  contribute  also  for  tbe 
amount  allowed  to  her  by  the  general  average  contri^ 
bution,  as  for  cables  cut  or  slipped,  &c.,  for  the 
same  reason  for  which  the  owner  of  goods  cast  over^ 
board  contributes  for  their  amount. 

It  is  a  matter  of  great  difficulty,  as  may  easily  be 
perceived,  to  determine  the  sum  for  which  the  iGessel 
ought  to  contribute,  and  very  frequently  an  i^roxU 
nation  to  truth  is  all  that  can  be  expected.  The  estih- 
mates  by  surveyors  in  foreign  ports  are  often  inaccia- 
nUe,  and  even  if  made  with  sufficient  care,  they  give 
the  value  at  the  place  where  the  ship  is  repaired^  or 
where  the  average  Ls  adjusted,  without  reference  to  thp 
value  at  the  owner's  abode.  Under  these  circui»- 
ttanccs,  although  the  valuation  of  the  ship  in  the  p<]^ 
licy  of  insurance  be  binding  only  as  between  the  un- 
derwriter and  the  owner,  yet,  when  there  is  no  reason 
to  doubt  its  correctness,  it  is  frequently  the  best  guide 

*  See  above,  pw  SOO* 
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for  determining  the  contributory  interest.  In  making 
this  valuation  the  basis  on  which  the  contribution  for 
the  ship  is  fixed,  it  is  to  be  considered,  whether  the  ship 
was  insured  at  her  full  value  at  the  beginning  of  the 
voyage^  including  the  outfit,  advanced  wages  and 
premium,  and  the  net  freight ;  or  without  outfit  and 
after  deducting  the  probable  wear  and  tear,  and  the 
gross  freight.  In  the  first  case,  the  outfit,  such  aspro- 
Tisions  &c.,  wear  and  tear,  and  premium,  tire  to  be 
deducted,  but  not  in  the  latter. — ^lu  this  country  it  is 
customary  to  insure  the  gross  freight,  consequently 
those  charges  ought  not  to  be  comprised  in  the  in- 
surance of  the  ship,  as  has  been  shown  in  the  2d  chapter. 
But  as  underwriters  in  this  countiy  are  always  held 
liable  for  the  provisions,*  they  must  be  considered  as 
included  in  the  valuation  of  the  ship.  And  because  it 
is  usual  to  include  the  premium,  and  not  to  deduct  for 
probable  wear  and  tear — though  this  practice  be 
erroneous — ^all  this,  if  included  in  the  valuation,  must 
be  deducted  for  the  purpose  of  determining  the  amonnt 
for  which  the  ship  is  liable  to  contribute.  Besides  tbi% 
.  the  whole  damage  sustained  by  the  vessel,  is  to  be  de* 
ducted  when  the  contribution  regards  articles  sacri- 
ficed and  not  paid  for  during  the  voyage  ;f  but  the 
part  anfy  of  the  damage  sustained  before  the  accident 
which  occasioned  the  general  average,  when  the  claim 
for  general  average  arises  out  of  disbursements ;  and 
the  amount  of  the  damage  of  the  vessel  allowed  for 
in  general  contribution  is  to  be  added* 

*  See  above,  p.  63. 

t  If  the  whole  amount  of  the  repairs  of  a  particular  damage  is 
deducted,  so  as  to  include  the  wear  and  tear,  notliing,  of  course, 
IS  to  be  deducted  for  wear  and  tear  besides. 
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The  ship-owner  saves  by  the  measure,  taken  for  the  Coatribu- 

tkm  of'tha 

general  benefit,  so  much  of  the  freight  as  he  fmalty  freight. 
receives  for  it,  deducting  that  part  of  the  wages  which 
remained  unpaid  at  the  time  of  the  accident,  and 
deducting  also  those  port  and  other  charges  which  he 
would  not  have  paid  if  the  vessel  had  been  lost.  This 
is.eonsequently  the  amount  for  which  the  freight  ought 
to  contribute,  and  it  is  erroneous  to  deduct  also,  as  is 
frequently  done,  the  wages  paid  in  advance :  for  these 
advances  cannot  be  considered  as  diminishing  the 
freight  saved,  with  which  they  stand  in  no  connexion 
whatever. 

In  those  cases  in  which  the  cargo  and  the  vessel  are 
bound  to  contribute  for  their  actual  value  at  the  time 
of  the  accident,  witliout  regard  to  a  subsequent  dimi- 
nution,* the  freight  also  ought  to  contribute,  without 
regard  to  the  circumstance  of  its  being  ultimately 
earned  or  not,  the  whole  of  its  amount,  after  deducting 
the  probable  amount  of  wages  yet  to  be  paid,  port- 
charges,  &c.  The  same  reasons  which  in  those  cases 
determine  the  contributory  interest  of  ship  and  cargo, 
apply  also  to  the  freight. — ^Thus,  if  a  vessel  meet  with 
an  accident  of  the  nature  of  a  general  average  in  tlie 
earlier  part  of  the  voyage,  and  this  be  settled  at  the 
loading  port,  the  freight  is  liable  in  the  manner  just 
described,  if  the  ship  continue  her  voyage.  I  can- 
not approve  of  the  reasoning  of  those  who  contend 
that  the  ship  and  cargo  are  the  only  property  at  stake: 
for  although  no  freight  is  due  at  the  time  of  the  acci-> 
dent,  yet  its  becoming  due  afterwards  depends  upon 
the  safety  of  the  ship  and  cargo;  the  freight  would 

*  See  above,  p.  SCO  and  311. 
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be  loBt  with  the  cai^^  and  eonseqnentlf  H  is  at  slake. 
It  is  true  that  freight  will  be  earned  only  in  tlie  case  of 
arrival,  bat  in  the  same  sense  it  mi^  be  said  that  tbt 
cai^o  is  of  value  to  its  proprietors  only  in  die  case  of 
arrival.  It  is  in  &ct  the  pombility  only  of  Ae  ship  and 
cargo  ultimately  arriving  which  is  bought  at  the  ex* 
pense  of  the  disbursements  which  are  made  ami  nmsl 
be  paid  for  by  the  parties'independently  of  the  fiiturt 
&te  of  their  property,  and  the  freight  is  exactly  in  tbt 
same  predicament. 

In  the  case  of  recapture  (which,  as  has  been  shown 
before,  falls  within  the  description  of  cases  just  men^ 
tioned),  it  has  been  determined  that  the  freight  must 
contribute  if  it  were  in  the  course  of  being  earned  at 
the  time.* 

When  the  general  average  is  settled  at  the  port  of 
loading,  and  the  freight  has  been  paid  in  advance,  it 
b  customary  in  this  country  to  consider  it  as  a  part  of 
the  value  of  the  cargo,  and  to  add  it  to  the  amooat 
for  which  the  latter  has  to  contribute.  No  deduetioa 
is  made  of  a  proportional  part  of  wages  yet  to  be  paii^ 
probably  because  the  mariners  are  held  entided  ts 
wages  in  proportion  to  the  freight  advanced,  although 
the  ship  happen  to  perish  before  her  arrival  at  the 
port  of  delivery.t  But  the  practice  of  subjectii^  ifae 
freight  paid  in  advance  to  contribution  would  be 
altogether  erroneous,  if  the  freight  payable  aflter  aftfval 
were  not  equally  liable  to  it ;  for  by  paying  the  fveigil 
in  advance,  the  value  of  the  merchandise  at  the  pert 
of*  loading  cannot  be  said  in  foot  to  have  beea  ia^ 
creased. 

•  1  Edw.  Adm. Rep. p,  so.  ^  Albm,  P.  IV.  Ch.  u.$.l 
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When  a  ship  is  chartered  for  the  voyage  out  and  Contribi*- 
bome^  under  a  stipulation  that  no  freight  is  to  be  paid  freight,  tf* 
for  the  carriage  of  the  outward-bound  cargo,  unless  ^l^  ^^ 
the  ship  bring  back  her  homewai'd-bound  cargo  in  ^^?l^ 
safety,  it  is  a  question,  whether  and  in  what  proportion  deliTerois  • 
the  freight  ought  to  contribute  to  a  general  average  caigo. 
which  takes  place  upon  the  outward  voyage. — In  a  wnfiims  r, 
case  of  this  description  the  underwritei's  upon  the  Co.iifnil0 
ship,  which  had  been  insured  on  the  outward  voyage  *^*^^®* 
only,  contended  that  the  freight  should  contribute  to 
the  general  average,  which  the  assured  resisted  upon 
the  ground,  that  the  honiewanl  freight  could  not  be 
liable  for  general  average,  which  had  been  incurred 
upon  the  outward  voyage.    The  court  of  King's  Bench 
adjudge<I,  that  the  whole  freight  was  to  contribute,  the 
whole  of  it  having  been  saved  by  the  measures  taken 
for  the  general  benefit,  but  they  appeared  to  lay  g^at 
stress  upon  the  circumstance  of  the  freight  not  being  in 
uncertainty,  but  actually  gained  at  the  time  of  the  trial. 

It  is,  however,  with  all  deference,  my  private  opi- 
nion, that  in  cases  of  this  description  the  freight  ought 
to  be  divided,  notwithstanding  the  stipulation  in  the 
charter-party,  and  that  such  part  only  ought  to  con-^ 
tribute  as  may  fairly  be  presumed  to  belong  to  the 
outward  voyage.  Considering,  in  the  first  placcj  the 
liabiiity  of  contributing  towards  a  general  average  as 
between  the  owners  of  the  ship  and  those  of  the  cargo, 
without  reference  to  a  particular  stipulation  exempt- 
ing the  cargo  from  contribution,  it  is  not  difficult  to  see, 
that  if  the  freight  were  not  to  contribute  at  all,  the 
diip-owner  would  gain  the  chance  of  earning  freight 
at  the  expense  of  the  proprietors  of  the  cargo ;  and 
that  on  the  other  hand,  if  the  whole  of  the  freight  for 
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In  order  to  elucidate  this  by  an  example^  let  us  sup- 
pose the  value  of  a  cargo  from  London  to  Bomboy  and 
China  to  be  100,0001.;  the  value  of  the  ship  52^000/.; 
the  whole  freight  for  the  voyage  out  and  home,  pay- 
able after  the  ship's  return  to  London^  36,000/.; 
charges  and  provisions  in  India  for  the  homeward 
voyage  40002.;  wear  and  tear  of  the  vessel  on  the 
voyage  out  and  home  2600/.  each;  sailors'  wage% 
^c,  payable  on  the  ship's  arrival  in  London,  3000L 
If  a  general  average  takes  place  upon  the  outward 
voyage,  and  the  cargo  contributes  according  to  its 
prime  cost,  although  its  value  may  be  supposed  to 
have  been  increased  by  being  transported  to  a  country 
where  it  is  likely  to  find  a  profitable  sale,  it  is  evident 
that  the  owner  contributes  for  less  than  what  was 
really  saved  to  him.  If  it  contributes  for  the  value 
which  it  has  at  the  place  of  its  destination,  it  coDtri« 
butes  for  what  was  really  saved  at  the  time,  and  is 
now  in  the  hands  of  its  owners.  The  same  observa- 
tion applies  to  the  ship.    But  if  the  freight  were  to 

contribute  for -    £36,000 

or  even,  deducting  wages,  &c.,  payable  in 

LfOndon     -----------    3/XK> 


for  £33,000 


this  would  not  be  the  amount  of  freight 
really  saved  at  the  time,  but  an  amount 
which,  in  order  to  be  realised,  necessarily 
required  fiirther  expenses  and  risks.  The 


Carried  forward  ^33,000 


and  freight,  and  these  cannot  be  inflaenced  by  insurance  which  i^ 
gaitb  only  the  safety  of  an  individual  property. 
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Brought  forward  £33,000 

sr  will  be  obliged,  for  that  purpose, 

ij  for  charges  and  provisions  -    -    ^4000 

ressel,  supposed  to  be  worth  at 

termination  of  the  outward  voy- 

after  the  wear  and  tear  of  that 

ge-- £49,400 

fiirtherlose  in  value  in  thehome- 

1  voyage      -      -----    2,600 

^2600 

46,800 

value  of  the  vessel,  as  well  as 

reight    -    - 33,000 

£79,800 
lUSt  run  the  risk  of  losing  on  the  home- 
1  voyage,  which  risk  we  will  suppose 
3  worth     -      ..--.-.     3400 

10,000 

hat  his  expectation  with  regard  to  freight, 
iDg  interest  out  of  the  question,  is  worth  to 

only £23,000 

Fhich,  consequently,  he  cannot  be  bound  to  con- 
ite  as  for  33,0001. 

lit  even  supposing  the  freight  to  contribute  only 
23,000Z.  still  it  will  contribute  too  much  in  pro- 
ion  to  the  cargo,  if  the  latter  contribute  accord- 
to  its  value  at  the  termination  of  the  outward 
gCy  that  is,  without  the  profit  expected  upon 
i^tum-cargo;  for  those  23,0002.  include  the  ex- 
ed  profit  on  freight  upon  the  homeward  voyage, 
his  respect  it  deserves  particularly  to  be  noticed, 
in  the  above  case  of  fFilliams  v.  Lond.  Jss.  Co*, 
court  did  not  determine  as  to  the  amount  for 
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whicli  the  cargo  is  liable  to  contribute.  If,  in  a  voyage 
out  and  borne,  Lofidan  is  to  be  considered  the  port  of 
destination  with  respect  to  freight,  the  same  applies 
with  respect  to  the  cargo,  so  that,  if  the  freight  for  the 
voyage  out  and  home  is  liable  to  contribute  towards  a 
general  average  occurring  upon  the  outward  voyage, 
it  follows,  that  not  the  cargo  actually  on  board,  but 
the  value  of  the  return  cargo  which  might  have 
been  bought  for  it,  must  contribute ;-  for  if  the  ship* 
owner  shall  be  subject  to  contribute  for  the  expected 
profit  of  the  voyage,  why  should  not  the  owner  of 
the  cargo  be  obliged  to  do  the  same  ?— If,  by  agree- 
ment, the  cargo  is  exempt  from  contribution,  this 
remark  will  apply  at  least  to  the  private  interest. 

The  court,  moreover,  laid  great  stress  upon  the  cir- 
cumstance of  the  freight  having  actually  been  earned 
at  the  time  of  the  trial,  fi'om  which  it  seems  to  follow 
that  there  would  have  been  no  contribution  for  freight, 
if  no  freight  had  been  earned. 

If,  secondlyy  the  question  is  only  as  between  the 
underwriters  on  the  ship  for  the  outward  voyage, 
and  the  ship-owner,  as  it  appears  to  have  been  in  the 
case  oHVilliams  \\Lond.Ass,  Co.j  the  leading  principle 
will  still  be  the  same.  The  ship-owner  is  then,  as  it 
were,  to  be  separated  from  the  owner  of  the  freight, 
and  the  former  is  represented  by  the  underwriters 
upon  the  ship. — At  the  termination  of  the  outward 
voyage  the  risk  of  the  underwriters  ceases,  and 
the  probability  of  being  benefited  by  the  measures 
taken  for  the  presei-vation  of  the  whole  is,  as  to  them, 
changed  into  certainty  at  that  moment ;  whereas  the 
freight  will  still  be  subject  to  the  risks  and  expenses 
before  described.    So  that  if  the  ship  contributes  ac- 


CHAP,  vif.]  <{/*  Oeneral  Average.  921 

cording  to  her  value  at  the  termination  of  her  outward 
voyage,  the  freight  cannot  be  obliged  to  contribute 
according  to  its  value  after  th^  ship's  arrival  at  her 
oltimate  destination. 

Thus  it  appears,  that  whenever  a  similar  case  occurs 
again,  and  the  general  average  is  to  be  settled  before 
the  ultimate  arrival  of  the  ship,  the  interest  of  all 
parties  will  require  to  separate  the  freight  of  the  out- 
ward-bound voyage,  from  that  of  the  homeward- 
bound  voyage,  for  the  purpose  of  making  the  adjust- 
ment. 

Indeed  it  would  lead  to  very  singular  consequences 
and  introduce  imaginary  values  into  the  adjustment  of 
averages,  if  the  ship-owner  could  be  liable  to  contri- 
bute for  any  other  freight  than  that  of  the  goods  actu- 
ally on  board,  or  of  such  as  the  laW  considers  as  being 
actually  on  board.  A  vessel  may  be  chartered  for 
several  successive  voyages,  and  if  she  be  lost  on  the  first, 
it  cannot  be  denied  that  the  owner  will  lose  the  profit  « 

of  all  the  following  voyages.  Yet  it  would  be  absurd 
to  make  him  liable  to  contribute  for  the  freight  of  all 
the  future  voyages,  because  the  freighter  contributes 
only  for  one  cargo. — Or  a  vessel  bound  from  A.  to  B. 
may  be  chartered  to  another  party,  before  her  arrival 
at  B.,  for  a  voyage  from  B.  to  C.  If  a  general  average 
takes  place  upon  the  voyage  from  A.  to  B.  would  it 
not  be  absurd  to  make  the  freight  for  the  intended 
voyage  from  B.  to  C.  also  liable,  because  it  was  also  at 
stake  ?  The  new  charter-party  has  no  influence  upon 
the  risk  of  the  first  voyage,  why  then  should  it  have 
an  influence  upon  the  rates  of  contribution  ? 


Sfl2  QflkeMjMmvewt  IfeHA^.'vn. 

Shqpwat        WMn  'a  veMet  is  ^nt  6tit  bi  buHiM,  atider  etarter- 
UMtobztog  "^Hroy,  l6'bHtig:  a  twgd  hdtfi^,  ih^  iqpic^ioii,  whether 
2J^^      ithb  ffeigUi  fdi*  the  hMttewavil  <mf^o  fihall  consribnte 
towards  a  loss  of  the  nature  of  a  jgfeomQ  aveng«, 
occurring  upon  the  outward-bound  voyage^  is  en- 
tifisly  between  ^e  a&sured  and  the  tmdennfriter}  'for 
n  general  avefttge,  properly  spei^king^  twaiaot  take 
^a<3^  when  there  is  but  otfe  party.— 4t  Ibttovtrt  fraiii 
ivhat  has  been  itoid^  tbtft  the '<](uesil6n  ought  to  te 
imswered  in  the  :ne^^re.    the  circinn^tauee  ^  the 
iblp  bein^ot  not  being  chartered  for  the  liaiMirard 
voyage  has  no  influence  upon  the  danger  of  die 
ship  in  the  outward  voyage,  and  ought^  thereforei  to 
'bare  no  infloenee  upon  the  e<)ntribiition,  any  more  Aan 
fiiibseqti^nt  voyages  for  which  the  ship  bn^  be  des- 
tined or  cfaikrtered  after  having  comptettd  tbe  first. 
The  risk  of  ihe  vessel  terminates,  w  to  themitmuKi 
voyage)  with  her  arrival  at  the  plvce  of  destinalioi^; 
the  freight,  on  the  contrary,  is  'subject  to  :aU  the 
^easiialties  tad  Expenses  connected  with  the  hove- 
"k^tA  voyage,  before  it  can  be  iisaid  'to  be  loem^i. 
The  vess^el  is  a  thibg  really  existing  mt  (flie  -time  ef 
the   miiforcufie ;   (he   freight  df  the   cuiltettipiaftfd 
voyage,  ou  the  cohtrtiry,  exista  merely '  in  'pjMfM 
Hx  thitt  time,  and  tnay  be  friDitrated  by  lOMy  toeimr- 
renees^eiittrely  nnconrfe'ctdd  >wfth  ttoa  itooldent  wbieh 
^ave'^rigtn  to  the  geileral  average.    SappmMig^  lo 
be  Yrdtrtrked  by  the  ftkthire  of  -the  :«iiarteMr^  Wflkt 
•^Mieh'an  event  to  bave  any  iniimce  iorpoaitlMi  4Ui- 
f|ratiM<of  the  andertvrieer  on ittie  kUpforibe oaOMfd 
'Voyage? 

It  is  tfne,  that  ^  when  a  MAfp '  is  '^^iiMlefed 'fdr  >itie 
homewaul  V6yage,  wdd  fMgbt  is  tnatmil  iiftr  Ike 
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▼oyage  out  and  home,  the  underwriter  is  obliged  to 
pay  the  freight,  in  the  event  of  the  ship  being  lost 
on  her  outward  passage.  A  measure,  therefore, 
successfully  taken  for  the  preservation  of  the  ship  on 
her  outward  voyage,  proves  advantageous  also  to 
the  underwriter  upon  the  freight,  and  for  this  reasoh 
it  seems  but  just  that  he  should  c6ntribute  towards 
the  expenses.  But  here  we  must  again  recollect  that 
the  circumstance  of  a  party  being  insured,  or  not,  can 
have  no  influence  upon  the  adjustment  of  general 
average,: the  rules  of  which  are  entirely  independent 
of  insurance,  and  that  the  underwriter  can  have  no 
other  obligation  with  respect  to  general  average  than 
to  indemnify  the  assured  for  what  he  was  obliged  to 
pay  on  that  accouilt.  Insurances  on  freight  have  this 
peculiarity,  that  sometimes  the  underwriter  is  free 
from  contribution,  though  with  respect  to  him  the 
fridgfat  was  in  &ct  saved.  Thus,  when  in  a  voyage 
protracted  by  accidents,  the  wages  absorb  the  whole 
freight,  the  owner,  and  consequently  his  underwriter, 
ecmtributes  nothing  for  freight,  although  the  latter 
woald  have  been  obliged  to  pay  the  full  freight  if  the 
vessel  had  perished  in  the  storm  which  occasioned 
the  g«ieral  contribution. 

In  Hamburgh,  the  vessel  contributes  towards  a  F<«e%B 
geoeiml  average,  '^  according  to  her  true  value  in  the  afZld^  the 
stale  in  which  she  comes  from  sea,  and  the  whole  ^^^'^JJ^ 
freiglit^  deducting  wages,  pilotage,  and  other  charges  frei^c. 
belonging  to  petty  average/'*   The  amount  of  articles 
rejdaced  is  added  to  the  value  of  the  ship.    It  is  cus- 

•  Tit.  ai,  Jtft.  8. 
Y  2 
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tomary,  though  erroneous,  to  deduct  the  whole  of  the 
wages,  those  paid  in  advance  as  well  as  those  yet  to  be 
paid;  but  not  such  as  may  have  remuned  unpaid 
upon  the  outward  voyage. 

In  France  and  Holland  the  ship  and  freight  contri- 
bute for  one  half  of  their  amount.  The  Code  de  com^ 
merce  stipulates  this  for  all  cases,  even  that  of  ransom, 
although  the  Ordoimance  expressly  determined  that  the 
vessel  was  to  contribute  in  that  case  according  to  ber 
full  value,  and  the  freight  after  deducting  the  victuals 
.consumed,  and  the  wages.*  It  may  be  fairly  presumed 
to  have  been  the  intention  of  the  legislators  that  the 
.ship  should  contribute  for  one  half  of  its  value  ai  the 
beginning  of  the  voyage^  and  that  the  other  half  should 
be  reckoned  for  wear  and  tear:  but  even  this  is  not 
attended  to. 

The  laws  of  Prussia,  of  Genoa,  those  of  Spain  con- 
cerning the  commerce  with  India,  and  the  insurance 
articles  of  Copenhagen  make  the  vessel  contribute  for 
iier  fiill  value  at  her  arrival,  and  the  whole  freight  after 
deducting  wages  and  small  expenses.t  According  to 
the  Ordenanzas  de  Bilbao  (Art.  1  and  2)  the  ship  con- 
tributes for  her  fiill  value,  as  estimated  by  competent 
persons,  the  freight  for  one  half,  and  the  whole  of  what 
is  paid  by  passengei's,  if  any. 

In  Leghorn  the  ship  contributes  for  half  her  value 
and  the  freight  for  one-third;  and  when  freight  is 
stipulated  for  the  outward  and  homeward  voyage  in 
one  sum,  a  third  only,  not  of  the  wholes .  but  of  the 

•  Code,  Art.  304  ct  401;  Ord.  Tit.  du  fret,  art.  7  fit  20;  dcs 
avaries  art.  3  ;  du  jet,  art.  19. 

t  Pruss.  ^^.  1868 — 1870;  stat.  Jan.  1.  iv.  c.  16^  ^.  omnia  jactt; 
Recopilation  de  Leyes,  L.  ix ;  Tit.  39.  Ley,  10. 
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part  actually  in  danger  is  liable  to  contribute.  In 
cases  of  detention  and  of  reclamation,  however,  the 
ship  contributes  for  her  whole  value.* 

By  the  Swedish  Ordinapce  of  insurance,  the  ship  is 
to  contribute  according  to  her  value  as  estimated  by 
surveyors  upon  her  arrival.  But,  if  she  be  valued  in 
the  policy,  she  must  contribute  according  to  that 
value. — ^A  very  singular  rule,  especially  if  applied  in 
a<yastments  between  the  ship-owner  and  owners  of 
the  cargo.  No  mention  is  made  of  freight. — The 
Danish  articles  (xii.)  contain  the  same  regulation  with 
respect  to  the  ship  as  well  as  to  goods  valued  in  the 
policy.  If  no  valuation  is  made,  the  ship  is  to  contri>- 
Inite  according  to  her  value  at  the  place  of  departure, 
or  at  the  time  when  the  order  for  insuring  her  was 
given.    The  freight  besides  is  to  contribute. 

The  proper  place  for  adjusting  a  general  average  is  Pbceoffht 
that  of  the  Vessel's  destination,  after  hw  arrival.    The  ■*^''^*"*- 
amount  of  the  damage  as  well  as  of  the  interest  to  be 
contributed  for,  can  be  better  ascertained  there  than 
H  any  other  place,  especially  when  the  value  of  the 
articles  at  that  place  is  the  basis  of  the  contribution, 
if  oreover,  the  consignee  of  goods  is  always  obliged  to 
pay  his  share  of  contribution,  and  can  be  compelled 
to  do  so  by  the  master,  who  has  it  in  his  power  to 
demand  security,  before  he  parts  with  the  goods.    On 
the  other  hand,  the  shipper  cannot  be  under  all  cir- 
cnmstances  obliged  to  pay  the  general  average,  after  * 
tlie  goods  have  been  delivered.     Lastly,  when  the 
parties  interested  belong  to  different  nations,  it  ia 

•  Baldass.  IV.  Tit.  5,  ^.  63,  c  Tit.  4,  §.  60. 
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necessarj  that  the  gehenll  average  should  be  adjuited 
according  to  the  laws  of  the  place  of  discbargie,  becaiue 
those  laws  are  the  only  ones  which  the  antbori&i 
can,  without  inamvenience,  put  into  exeeation,  and 
all  parties  are  bound  to  submit  to  them. 

When  a  vessel  returns  to  the  place  or  country  from 
which  she  departed^  and  continues  her  voyage  after 
the  necessary  repairs^  it  will  always,  be  advisable  to 
adjust  the  general  average  at  the  place  of  departure. 
The  paHies  cannot  object  to  it,  as  far  as  regards  dis- 
bursements, because  every  one  is  obliged  to  pmf  hii 
share  to  them  at  the  place  and  time  at  which  they  sre 
required.  The  case  admits  of  a  doubt  with  respect  to 
jettison,  to  which  the  parties  cannot  be  liable  to  oortri- 
bute  before  the  vessel  has  reached  her  destibaliin!^  be- 
cause no  contribution  can  be  demahded  if  tb#  ship  and 
cargo  be  totally  lost  before  the  voyage  is  completed. 
But  if  the  articles  throwti  overboard  can  be  replaced, 
it  will  be  evidently  the  interest  of  all  parties  So  do  so, 
aiid  if  they  cannot,  the  pfeu^ties  whose  proper^  is  saved 
will  find  an  equivalent  in  paying  tat  those  artlelea  Mty 
aecording  to  their  prime  cost.*^ — if  all  partfes  belMg  to 
tbe  place  of  dieparture,  no  inconvenieiic^  can  mist 
from  transmitting,  after  the  ship^  (fiseliarge,  the  neets- 
bary  documents  to  the  place  of  departure,  to  Iwve  the 
ebhtribution  adjusted  Iber^k 

As  to  a^ttstmentis  of  average  mdde  at  mtermediaie 
potts>  without  the  consent  of  t^  pirtiea  idtiavdted^  it 
is  evident  that  they  cannot  be  bindinig  upon  any  one, 
because  In  no  case  i^  there  a  necdMlt;^  tb  pm^ed  tb 
such  an  adjustment. 

It  may,  therefore,  be  considered  as  a  general  rale^ 

*  See  sbove^  p.  288. 
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Utat  a  ;gei|eral  avenige  mu^l  b^  iv^JjOftfA  $t  tk^  [^^tlM 
of  ^pbar^^  after  the  ship's  fMriivalf  if  i^  Ih)  pva^^an 
Uo,*  an4  it  is  one  of  the  dutie$  qf  tbe  cuptain.  4o.  a^ 
tb€  Ii9^se9  and  disbursjements  acy asted  t^ere  l^j  gaMifi) 
eoQtributioflu  Should  he  be  guilty  c^  oegtect.  in  tbl9 
jwpcicl;,  i  doubt  whetihpr  th^  shipper  of  good*.  wiAck 
are  aoibis  pix>pf^rty  coMJd  b^  «wle  apawerabte  fw  tbtf 
diaffe  of  conuributioa  of  svoh  gOQd9>altbQiigh  ha  m^omM 
ba  liable  lor  di^buraeineiitB,  whw  %h%  ahipt  aad  cai|^ 
aaalMt  in  die  proseoulioo  of  tbe  voyagf^  and  tb^  maatae 
baa  no  lien  for  tbem. 

But  ii  if  only  ia  cas^s^  of  gxom  n^U^t  tbat^  tba  tanf 
miia  laU  upon  the  captelp.  Tbir  JUwan  law  detar-s 
iiii^%  tibat  if  ope  of  tba  partita  hecetm^  incapable  pf 
aoHtiihftitipg  towards  ^  general  arerage^  faii  fihav\a  shall 
uptube  borne  by  >tbe  naster,  but  by  all  the  partiea  inteT 
Mtal.'^^AAd  th\%  I  preauHie^  would  be  Iha  r^  evei^ 
HdMTfj  for  if;  ia  not  custoieary  to  retain  ^ha  goodi  c^ 
nwppoltrf>te  meixlianta  till  seeurity  be  giYtm^  t 

There  can  be  no  doubt  that  if  the  onafter  negjeeti  ta 
tea  the  owners  of  sacrificed  property  indamniAad  ky 
gneml  contribution,  they  tbemaelvcifs  may  dwpaiiA 
nililutaon  of  those  who  were  benefited  by  tbe.iMaT 
nreu^ 

Hie  ittWB  and  policies  of  tmurame  of  all  mitiona  uMky 

■  ^  of  undtr- 
wntttsu  Xo 
•  Smer,  IL  ch.  19,  st^U  1^ ;  Apcqus^  d,  9a ;  f^mre^s  Pwi.4^,  gcntnl 

D.  64;  French  Ord.  Tit.  du  jet,  art.  6;  Code,  art  414;  Hamb^  aftnge. 
Ord.  Tit.  3,  art.  6 ;  Pruss.  laws,  fi:c. 

fJUa da  kg. Bind. 

I  III  muoburg^  d^jms  &r  gofm^  ^er«^  k^sp  a  mrqgMVf 
in  cases  of  u^solveDcj^  ^nd  are  placed  in  the  secopd  glass. 

^  See  Dohs&n  v.  Wilton,  above,  p.  278 ;  also  Bickley  v.  Presgraoty 
1  East,  9S0 ;  Eroeni^fn, ),  64»2. 
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oblige  Uie  underwriters  to  indemnify  the  assured  for 
average  contributions,  with  this  difference,  howevefi 
that  in  some  countries  the  undei*writers  are  not  liable 
unless  the  general  average  exceeds  a  fixed  percentage^ 
whereas  in  this  country  they  compensate  for  every  kMi 
of  that  kind  however  small. — ^In  Hamburgh  theunder^ 
writer  pays  general  average  only  where  it  amounts  to 
more  than  3  per  cent,  after  deducting  the  charges  of 
adjustment/  i.  e.  when  the  contribution  paid  by  the 
assured,  and  exclusive  of  the  charges  of  adjustmenti 
amounts  to  more  than  3  per  cent,  of  the  value  in  the 
policy,  or  (if  there  is  an  open  policy)  of  the  prime 
cost  of  the  goods,  adding  the  expenses  till  the  goods 
Were  put  on  board,  and  premium. — ^The  French  Code 
de  commerce  says,  '^  No  claim  for  average  is  admissible 
unless  the  general  average  exceeds  one  per  cent,  of 
the  value  of  the  ship  aud  cargo.f  The  underwriter  is 
obliged  to  pay  in  that  case,  although  the  general 
average  amounts  to  less  than  1  per  cent,  of  the  sum 
insured. — ^In  Amsterdam  it  was  the  practice,  not  to 
pay  averages,  either  general  or  particular,  unless  they 
amounted  to  3  per  cent,  taking  them  both  together. 
When  articles  are  insured  at  that  place,  free  fiom 
damage,  for  instance,  of  10  per  cent.,  it  is  usual  to 
stipulate  '^  free  from  10  per  cent,  damage  and  general 
average.''  Then,  if  the  general  average  amounts  to 
*1  per  cent,  and  the  damage  to  9,  or  the  damage  to  1 
and  the  general  average  to  9,  the  whole  loss  fiilb  upon 
the  underwriter. 

When  the  contribution  is  paid  according  to  the 
value  at  the  place  of  discharge,  after  deduction  of 
freight  and  landing  charges,  and  this  value  is  less 

♦Ord.rit.21,art.r.  t  Art  408. 
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iian  the  value  in  the  policy,  the  assured  can  demand 
)f  his  underwriter  not  more  than  what  he  really  paid ; 
f  it  be  more,  in  consequence  of  a  rise  of  the  market, 
lie  surplus  is  profit,  for  which  the  underwriter  cannot 
le  obliged  to  pay  general  average,  having  received  no 
Mnemium  for  expected  profit. 

When  the  contribution  is  made  according  to  the 
Mime  cost  of  the  goods,  the  insurance  premium  and 
iniaginary  profit,  if  any  such  was  comprised  in  the 
rmluation,  must  not  be  forgotten  to  be  deducted. — If 
Aie  assured,  by  his  own  mistake,  contributes  for  a 
preater  sum  than  he  ought,  this  loss,  of  course,  cannot 
be  at  the  charge  of  the  underwriter. 

-It  remains  now  to  consider  a  question  of  great  im-  Art  vadtr* 
portance,  viz.  Whether  underwriters  are  liable  for  SuJfor 
daims  of  general  average,  as  adjusted  in  a  foreign  ^^'^^"'^ 
country,  and  according  to  the  laws  of  that  country ;  avenfe  at 
tr  whether  they  are  liable  only  for  losses  of  that  nature  afw^^ 
m  adjusted  according  to  the  laws  and  usages  of  their  ^''"""T  - 
iwn  country  ? 

On  the  one  hand  it  seems  to  be  clear  without  con- 
Mdiction,  that,  insurance  being  a  contract  of  in- 
leninity,  the  underwriter  ought  to  indemnify  the  as- 
lured  for  the  whole  amount  of  contribution  which  be 
WBB  legally  obliged  to  pay.  This  amount  may  either 
le  greater  or  smaller  than  it  would  have  been  if  ad- 
Qtted  according  to  the  rules  established  in  the  country 
irhere  the  insurance  was  made,  but  there  will  be  no 
lerfect  indemnity  in  either  case,  unless  the  assured 
receives  back  the  same  sum  which  he  was  under  the 
leeearity  of  paying.  It  is  always  tacitly  understood  in 
lie  contract  of  affreightment,  if  not  stipulated  other- 
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wise^  that  the  ship-owner  and  freighter  shall  snha&il| 
with  respect  fx>  general  average^  to  th^  law^olithe 
port  of  discharge^  if  the  vessel  arrive  there.  And  even 
supposing  this  to  be  otherwise  between  a  sbip-ownsr 
and  shipper  of  the  same  nation^  yet  when  tbe  con^ 
signee  is  obliged  to  pay  general  average  according  to 
the  law  of  the  place  of  discharge,  and  the  stuiqper 
might  maintain  an  action  against  the  owoer  for  wM 
he  has  paid  too  much,  equity  seems  to  recjair^  thit 
this  ought  to  be  done  at  the  peril  and  expense  ^ 
the  underwriter.-^Besidea  this,  it  Will  be  not  onlj!  4tf* 
ficuU  but  even  impossible  in  many  cases  to  make  op 
a  general  average  of  a  ship  and  cargo  bound  U>  • 
foreign  place,  according  to  the  rules  of  the  place 
where  the  insurance  was  made.  Suppose,  for  insteaee, 
some  goods,  the  property  of  British  sulgecli^  to  be 
shipped  in  a  foreign  vessel  with  many  other  goods 
belonging  to  foreigners,  to  a  place  whena  U  ia  eos^ 
tomary  to  make  the  goods  contribute  accondiag  to 
the  invoice  prices.  How  is  it  possible  to  aaoertayi  m 
London  the  value  of  the  ship,  the  amount  of  the 
fireight,  and  particularly  the  selling  prioe  of  goods  be- 
longing to  third  persons  at  the  time  apd  place  o£  dis- 
cbarge, into  which  the  British  owner  or  viKtennter 
has  not  tvea  a  right  to  inquire  ?  And  yet  no 
statem<9it  of  general  average  can  be  made  in 
without  those  data. 

On  the  other  hand  it  caaiiot  be  deeied,  tlurt  isi  maey 
places  statements  of  general  average  are  onde^  wt 
only  by  individuals  but  even  by  persons  audwrisad  fx 
that  purpose,  and  by  tribunals  of  counaeiee^  wUA 
are  in  direct  opposition  not  only  to  the  gefieva{|iiBiei- 
ples,  but  even  to  the  very  laws  of  Ifae  mnnnitf  wheie 
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diey  are  made;  and  the  parties  too  easily  acquiesce  in 
mch  adf mtitteiits  when  the  loss  arising  firom  them  firila 
iMit  upon  themselves  but  upon  their  underwriters. 

The  proper  way^  therefore^  to  do  justice  to  all  par- 
tfes^  seems  to  be,  to  admit  such  foreign  statements  of 
g<eneral  average  only  to  which  the  assured  was  obliged 
ta  submit,  and  which  are  made  according  to  the  well- 
linown  laws  and  established  usages  of  the  place  of  dis- 
charge |  and  if  any  mistake  has  occurred  to  the  injury 
ef  tiie  assured,  which  he  might  and  ought  to  have 
apposed,  to  correct  the  statement  according  to  the 
Itw  ot  the  place  of  discharge.  All  adjustments  of 
general  average  made  at  an  intermediate  place,  will 
Att  be  entirely  excluded. 

In  Hamburgh,  the  Insurance  companies  are  bound 
hf  dieir  own  fundamental  rules  to  submit  to  foreign 
ii^ittitments  of  general  average,  made  by  persons  duly 
andiorised  for  that  purpose,  and  this  maxim  has,  not 
kag  ago,  been  confirmed  by  legal  decision.  The  same 
rote;  as  far  as  I  have  been  able  to  learn,  is  followed  in 
all  foreign  conntries,*  and  indeed  it  is  a  natnral  con«> 
itfijaeiic^  of  the  prineiple,  that  the  underwriter  en- 
^Ig^  to  indemnify  this  assured  against  all  losses  not 
pmceedilig  from  the  fault  dr  neglect  of  the  assured  or 
Ma  constituents,  also  against  losses  by  sovereign  poww. 

What  the  law  is  in  England,  in  this  respect,  may 
best  be  seen  by  the  following  decisionis : 

The  holder  of  a  Respondentia  bond  upon  goods  in  a  ^'^v^'^ 
ihmmih  ship,  who  had  been  obliged  to  pay  6L  lbs.  per  7th  e<l 
eMt.  as  ^  general  avek-age,  bt-ought  an  action  agmnst  ^* 
Us  underwriter  to  recover  that  amount.   Lord  Kenydn, 

*  Unless  tfaeit  be  a  stipulstioD  to  the  contrary  in  thfs  polney,  as  it 
the  case  in  those  of  the  Insmraiute  companies  at  Purig. 
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Chief  Justice,  said,  ^^  By  the  law  of  England,  a  lender 
upon  respondentia  is  not  liable  to  average  losses.  But 
the  Danish  consul  has  proved  that  he  received  a  judg- 
ment of  the  couit  of  Copenhagen^  the  decretal  part  of 
which  proves  the  law  of  Denmark  to  be,  that  lenders 
upon  respondentia  are  liable  to  average. — It  seems  as 
if,  in  this  case,  the  underwriters  were  bound  by  the 
law  of  the  country  to  which  the  contract  relates." 
Verdict  for  the  plaintiff. 
NewmiB  V.  In  a  subsequent  case  a  ship  had  put  into  JLeghomf 
Pkrk,  7th      an  intermediate  port,  to  repair,  and  the  captain,  being 

fid.  630 

owner,  had  presented  a  petition  to  the  court  of  Pisa, 
to  adjust  the  general  average,  which  was  done  accord- 
ing to  the  rules  of  that  place,  by  which  the  cargo  con- 
tributed at  its  AiU  value,  the  ship  at  one  hal^  and  the 
freight  at  one  third,  and  the  seamen's  wages  and  pro- 
visions, while  in  port,  had  been  admitted  as  part  of 
the  general  average.  The  plaintiff  called  several 
brokers,  who  said,  that  in  repeated  instances  they  had 
adjusted  averages  under  similar  sentences  of  the.coort 
of  Pisa,  and  the  underwriters,  though  with  reluctance, 
had  always  paid  them.* — Mr.  Justice  BuUer^  said^  '^  On 
the  general  law  the  plaintiff  would  &il ;  but  in  aU 
matters  of  trade,  usage  is  a  sacred  thing.  I  do  not 
like  those  foreign  settlements  of  average,  which  make 
underwriters  liable  for  more  than  the  standard  of 
English  law.    But  if  you  are  satisfied  it  has  been  the 

•  I  fully  agree  with  Mr.  Stevens  (p.  7«,  4lh  cd.)  that  the  cir- 
cumstance of  such  claims  having  frequently  been  setded  at  Lkgfd's 
in  that  manner,  perhaps  as  a  matter  of  favour,  ought  not  to  have 
been  admitted  as  substantiating  the  fact  of  a  settled  usage.  The 
adjustment  at  Pi$a  was  the  voluntary  act  of  the  captain,  and  the 
question,  I  think,  ought  to  have  b€«n,  whether  underwriters  are 
liable  for  losses  arising  from  such  acts  of  the  captain.. 
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vssige,  upon  the  evidence  given^  it  ought  not  to  be 
shaken/'    The  plaintiff  had  a  verdict  accordingly. 

This  point  has  in  a  recent  ca;^  undergone  a  fiill  Pow«r  y. 
discussion  in  the  court  of  King's  Bench. — Goods  be-  4  Mauie  & 
longing  to  a  Portuguese  were  insured  at  and  from  *  ***' 
London  to  Lisbon.  The  ship  on  her  voyage  met  with 
tempestuous  weather,  and  was  forced  to  run  into 
CcweSy  there  to  repair.  The  assured  was  obliged,  under 
the  authority  and  orders  of  the  competent  court  at 
Liibon^  to  pay  a  considerable  sum  as  contribution,  for 
articles  which  according  to  the  law  of  this  country  do 
fiot  belong  to  general  average.^  It  was  argued  for  the 
plaintiff  that  the  decree  of  the  court  of  Lisbon  was  of 
itself  conclusive  in  favour  of  the  plaintiff's  right.  The 
court  of  King's  Bench,  however,  decided  that  it  was 
not.  Lord  EUenborough  said,  ^^  This  contract  must 
be  governed  in  point  of  construction  by  the  law  of 
England,  where  it  was  framed,  couched  as  it  is  in  the 
terms  of  an  instrument  in  general  and  familiar  use, 
and  of  known  meaning  in  England,  unless  the  parties 
are  to  be  understood  as  having  contracted  on  the  foot 
^some  other  known  general  usage  amongst  merchants 
relative  to  the  same  subject,  and  shown  to  have  ob- 
tained in  the  country  where  by  the  terms  of  the  contract 
the  adventure  is  made  to  determine,  and  where  a 
general  average  (if  such  should,  imder  the  events  of 
the  voyage,  be  claimed)  would  of  course  come  to  be 
demandable.  Now  without  pronouncing  what  might 
have  been  the  effect  of  a  statement  in  this  case  {if  it  had 
contained  such)  that  it  was  the  known  and  invariable 
wage  amongst  merchants  at  Lisbon,  the  port  of  discharge, 
to  treat  losses  and  expenses  of  the  kind  atid  descr^tion 

*  See  above,  p.  108. 
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which  are  specified  in  the  caee,  ae  the  stibjecU  qf  generd 
average,  we  cannot  tmt  observe  that  the  oase  contains 
no  allegation  of  fact  whatsoever  on  this  head^  but 
merely  Htates  a  decree  of  the  court  of  Lisbon^  which 
proceeds  upon  the  assumption  of  this  supposed 
fact  as  its  foundation.  And  although^  by  the  comity 
which  is  paid  by  us  to  the  judgment  of  other  courts 
abroad  of  competent  jurisdiction^  we  give  a  fiiU  and 
binding  effect  to  such  judgments,  as  far  as  they  pro- 
'  fess  to  bind  the  persons  and  property  immediatdy 
before  them  in  judgment^  and  to  which  their  adjudica* 
tions  properly  relate,  yet  we  feel  that  we  should  carry 
that  principle  of  comity  farther  than  reasonably  ought 
to  be  done,  or  even  hitherto  has  in  practice  been  done, 
if  we  should  draw  from  the  recitals  of  facts  and  usages 
which  are  contained  in  those  jmlgments,  general 
evidence  of  the  existence  of  such  facts  and  usages, 
and  allow  them  to  be  available  for  all  causes  and  pur- 
poses, and  consider  them  as  applicable  to  and  obliga- 
tory upon  other  persons  than  the  immediate  parties 
to  those  judgments,  in  Which  these  recitals  occur. 
Here  the  underwriters  have  a  right  to  insist,  as  this 
defendant  does  insist,  that  the  general  average  to  which 
alone  their  indemnity  is  confined,  is  general  average 
as  it  is  understood  in  England,  where  this  contract  of 
indemnity  was  formed;  no  other  distinct  and  different 
sense  and  use  of  that  term  being  proved  in  evidence 
to  obtain  in  point  of  &ct  and  to  be  generally  adopted 
by  usage  in  the  country  where  tlie  contract  was  to 
determine,  viz.  Lisbon^  the  general  laws  and  practice 
supposed  to  authorise  this  demand  of  general  av&agt 
being  only  recited  in  the  terms  of  another  judgment 
against  the  assured,  and  .not  alleged  or  proved  as  a 


»AP.Tii.]  of  Gefieral  Aoerage.  336 

iict  in  this  present  case^  and  which  recital  in  the  judg- 
nent  we  are  of  opinion  is  not  a  competent  medium  of 
proof  for  this  purpose.  The  consequence  is,  that 
diere  must  be  judgment  of  nonsuit  in  this  case." 

It  has  been  very  frequently  inferred  from  this  de- 
cision that  English  underwriters  are  in  no  case  liable 
to  pay  general  average  according  to  the  laws  and 
mages  of  the  place  of  discharge^  and  chat  their  liability 
Is  confined  to  the  amount  of  contribution  which  would 
lunre  iyeen  paid  according  to  the  law  and  usages  of 
thb  country,  if  the  voyage  had  terminated  here.  But 
It  appears  quite  clear  to  me  that  such  was  not  the 
ineaiiing  of  the  court.  The  only  ground  of  decision 
hi'tUscase  was,  that  the  alleged  usage  at  Lisbon  was 
Mt  proved  to  the  satisfaction  of  the  court,  and  the 
very  words  of  Lord  Ellenborough  must  lead  to  the  con- 
elosion,  that  the  decision  of  the  court  would  have 
been  different,  if  the  law  and  usage  of  Lisbon  bad  been 
proved  in  a  satisfactory  manner. — It  was  certainly  with 
great  propriety  that  the  court  rejected  the  decree  of 
fhe  conrt  of  Lisbon  as  evidence  to  prove  the  existence 
DJf  *ttie  ^alleged  usages.  I  have  myself  had  an  oppor- 
tunity in  more  than  one  instance  to  observe,  that  in 
flie  decrees  of  foreign  courts  several  itema  bad  been 
■Bfllitted  as  general  average,  which,  according  to  the 
▼ery  laws  of  their  country,  ought  to  have  been  re- 
jected. 
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CHAPTER  VIII. 


Of  Total  Za)S9  and  Abandonment. 


coostruc- 
cirt. 


Two  kiiMU  When  tbe  property  insured  is  either  totally  de« 

aaiaiindT'  ^'r^yed,  as  by  shipwreck  without  salvage,  or  irrecover- 
ably lost,  as  by  hostile  capture  and  condemnatioDy 
no  calculation  respecting  the  amount  of  the  claim  can 
take  place ;  the  only  way  of  settling  such  losses  is,  to 
pay  the  whole  amount  of  the  sum  insured.  The  as- 
sured is  thus  fully  indemnified,  provided  that  the  foli 
value  was  covered  by  the  policy ;  for  in  those  cases 
no  freight,  wages,  or  other  additional  expenses  are  to 
be  paid.  But,  beside  those  losses  which  are  actually 
and  absolutely  total,  there  are  cases  which  the  law 
either  considers  as  total  losses,  or  which  the  assured  is 
allowed  to  treat  as  such,  by  abandoning  the  proper 
insured  to  the  underwriter,*  although  the  property 
may  not  be  irretrievably  lost.  The  assured,  by  aban- 
doning the  subject  insured,  yields  up  to  the  under- 
writer all  his  rights  and  claims  to  what  may  be  saved, 
and  receives  of  the  latter  the  full  amount  of  the  sum 
insured. 


Difference  It  is  not  difficult  to  observe,  that  the  indemnity 
•^^.  which  the  assured  receives  by  abandoning  is,  in  many 
mem,  and  a  cases,  very  different  from  what  it  would  have  been,  if 

claim  for  an  '         ^  ^ 

areralekMb 

•  Lord  EUenb.  C.  J.  in  Anderson  v.  Roy.  Erch.  Au.  Co.  (7  East, 

38,)  said,  *'  that  in  no  case  the  loss  of  the  voyage  has  been  cod- 

sldered  as  a  total  loss,  but  merely  as  a  cause  of  abandonment*' 
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the  loss  bad  been  adjusted  as  a  partial  or  an  average 
kiss.  If  tbe  goods  arrive  at  tbe  place  of  their  destina- 
tion, the  underwriter,  who  by  the  abandonment  has 
become  proprietor  of  tbe  goods,  either  enjoys  tbe  bene- 
fit of  the  market  or  sustains  tbe  loss  arising  from  a 
depression  of  it.  If  they  arrive  in  a  damaged  state^ 
he  will  have  to  pay  the  loss  of  freight  and  landing 
charges,  &c.,  in  addition  to  the  loss  occasioned  by  de- 
terioration, by  which  he  is  particularly  injured  if  tbe 
extent  of  the  deterioration  itself  is  made  a  cause  of 
abandonment,  as  is  the  case  in  Italy,  where  the  assured 
may  abandon,  notwithstanding  the  arrival  of  the  goods 
at  the  place  of  their  destination,  if  the  loss  amounts  to 
tnorc  than  one  half;  and  in  France,  where  the  same 
principle  prevails,  if  the  loss  or  deterioration  amounts 
to  not  less  than  three  fourths.* — With  a  similar  loss 
on  freight  the  underwriter  is  frequently  burdened,  when 
goods  must  be  sold  at  a  place  short  of  their  des'thia- 
tibn,  as  will  be  fully  explained  in  the  next  chapter.t 
But  the  most  striking  difference  between  abandon- 
•ment  and  the  adjustment  as  for  a  partial  loss  occurs  in 
insurances  on  goods  of  a  perishable  nature  and  on 

■  ■    ■  • 

ships,  where,  in  cases  of  abandonment,  the  underwriter 
is  obliged  to  take  upon  himself  tbe  loss  arising  from 
'the  natural  decay  of  such  goods  and  of  the  vessel  worn 
out,  perhaps,  by  a  long  voyage,  and  sometimes  the 
wages  and  maintenance  of  the  crew ;  and  where,  on 
the  other  hand,  he  may  be  unreasonably  benefited  by 
'  the  fireight,  when  that  must  be  abandoned  with  the  ship. 

•  Baldasseroni,  II.  T.  VI.  Tit.  6,  §.  73 ;  Code  de  commerce, 
art.  369. 

t  Sec  the  article—"  When  goods  do  not  reach  tbe  place  pf  their 
destihation/'  in  tbe  9th  chapter. 

Z 
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MndoB  •  This  difference  which  exists  between  the  amount  of 
fy^M  in  the  liability  of  the  underwriter.  If  the  same  loss  be 
cfthem-  s^^tl^  ^  <^  average  loss  or  by  abandonment,  proves 
of  in-  beyond  contradiction,  that  abandonment  is  inconsistent 
with  JQst  notions  concerning  the  nature  of  the  contract 
9f  insurance,  which  is  a  contract  of.  indi^mnity.  In 
f  very  oiccurrence  the  assured  loses  only  a  certain  aum, 
a^d  if  be  receive  more  or  Iqss  than  that  sum,  it  is 
BO  longer  an  indemnification.  It  is  a  fiindamental 
principle,  established  by  theory  as  well  as  jby  many 
legal  decisions,  that  the  underwriter  on  goods  shall 
have  nothing  to  do  with  the  state  of  the  market,  nor 
with  the  loss  on  freight  for  which  he  receives  no  pre- 
mium, and  that  the  underwriter  on  ship  shall  have 
Dothmg  to  do  with  the  wages  and  maintenance  of  the 
crew."*  A  measure,  therefore,  which  blends  these  exr 
tranepus  substances  with  the  true  subject  ci  the  con^ 
tract,  must  necessarily  operate  against  the  tme  intent 
and  purpose  of  insurance,  and  is  in  fact  an  evil  which 
requires  to  be  remedied. 

Indeed  it  has  been  considered  as  such  by  judges  and 
authors  of  great  eminence.  Mr.  Justice  X/norenes,  difr- 
cusiung  this  subject,  was  inclined  to  think  that  wjboi 
this  question  first  came  before  our  courts  iit  would  have 
been  the  wisest  policy  to  have  determined  that  the 
owners  should  in  no  case  be  allowed  to  abandon,  wheee 
the  property  still  existed.t— JEnier^foii  says^  ^  Jusdoe 
requires  that  the  underwriter  should  indemnify  liie 
.assured  fi>r  his  loss^  but  not  that  be  should  btoeoie 
proprietor  of  a  thing  for  which  be  has  only  become  a 
guarantee.  For  this  reason  the  QtddM  de  la^mer  (dL?, 

f  See  the  ist  and  2d  chapter.  -ftTtim.Bm^t^ 
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irt.  1)  justly  observes  abandonment  to  be  an  extraordi- 
nary remedy/'*  BaUasseroni  calls  abandonment  an  odi- 
nis  remedy^  and  adds,  that  an  underwriter,  who  offers 
to  indemnify  the  assured  by  paying  an  average  loss,  de- 
lerves  to  be  protected  by  the  courts  ofjustice^  and  that 
ibandonment  ought  never  to  be  admitted  when  its . 
tegality  can  be  doubted.f — An  attentive  perusal  of 
lie  cases  which  have  been  decided  in  this  country  in 
Mer  years  clearly  proves  that  the  courts  also  are  much 
nore  inclined  to  restrict  than  to  enlarge  the  right  of 
ibandonment. 

However  just  this  be,  yet  it  is  necessary  to  observe,  in  whtt 
bat  the  right  of  abandoning  in  certain  cases  having  .tnctioo  of 
mce  been  introduced  by  legal  authority  so  as  to  form  2l2^2f 
ui  ingredient  in  the  law  of  insurance,  this  right  is  so  might  ba 
nterwoven  with  the  whole  system  of  indemnification^ 
hat  it  cannot  be  abolished  altogether,  unless  the  whole 
iode  of  the  law  of  insurance  were  to  be  new^framed  i 
nd  that  even  its  gradual  restriction  requires  the 
pneatesC  care  and  attention,  to  prevent  the  interest  of 
be  assured,  who  enters  into  the  contract  under  a  sup- 
waAon  that  in  certain  cases  he  will  be  allowed  to 
bmdon,  being  materially  injured.    The  following  ob- 
orations  on  this  subject,  it  is  hoped,  will  not  be 
teemed  superfluous. 

In  one  class  of  cases^  the  question  respecting  the 
ight  of  abandonment  is  reduced  to  this :  Whether  the 
mred  shall  be  indemnified  for  the  loss  which  he 
eally  sustained^  by  a  claim  for  an  average  loss;  or 
Aether  he  shall  recover  the  whole  sum  insured^  and 
kh^  the  adventure  upon  the  liands  of  the  underwriter. 

e  Emcr.  IL  tT7.  t  Bald.  U.  P.  VI.  Tit.  6,  ^30  c  31. 
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In  cases  of  this  description  the  object  of  the  assored 
jn  refusing  to  accept  a  fair  indemnification  can  be  no 
other  than  to  gain  at  the  expense  of  the  underwriter, 
contrary  to  the  true  purpose  of  insurance ;  and  there 
i;an  be  no  doubt  that  he  ought  to  be  restrained  from 
^his,  as  far  as  it  can  be  done  consistently  with  the  clear 
and  fully-established  principles  of  the  law.  And  in 
this  respect  I  fully  subscribe  to  the  opinion  of  Baldas- 
^eroni,  that  abandonment  ought  not  to  be  admitted 
whenever  its  legality  can  be  doubted.  Abandonment 
Tvas  introduced  in  times  when  the  true  principles  of 
indemnity  were  far  from  being  sufBciently  understood, 
and  when  it  was  thought  by  many  that  the  under- 
writer ought  to  be  responsible  also  for  loss  on  freight, 
&c.,  and  even  for  the  loss  of  the  market ;  so  that  there 
was  little  diflference  then  between  the  adjustment  of 
a  damage  as  an  average  loss  or  as  a  total  loss.  To 
enforce  the  letter  of  laws  at  a  time  when  the  circum- 
stances under  which  those  laws  were  made  have 
entirely  altered,  would  be  acting  against  the  spirit  of 
the  law  and  perpetuating  errors. 
^  The  other  class  comprises  those  cases  in  which  the 
assured,  unless  he  be  allowed  to  abandon,  would  be  de- 
prived of  all,  or  at  least  of  a  part  of  the  indemnifica- 
tion, which,  by  the  nature  of  the  contract,  he  has  a 
right  to  claim.  Of  this  description  are  the  cases 
which  depend  upon  the  construction  of  the  memoran- 
dum  in  the  common  policies,  and  of  the  clause  '^  free 
from  average^"  &c. — It  hardly  admits  of  any  doubt, 
that  the  former  was  introduced  to  exempt  the  under- 
writer from  small  damages  occurring  in  the  common 
course  of  navigation,  or  originating  in  the  imperfect 
state  of  the  vessel,  and  from  all  damage  on  goods  of 
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I  perishable  nature^  not  originating  in  real  and  de- 
sided  misfortunes,  such  as  shipwreck,  &c. ;  and  that 
the  latter  was  resorted  to,  to  counteract  the  effect  of 
khe  extensive  constniction  which  had  been  given 
to  the  word  "  Stranded."*  These  clauses,  as  might 
have  been  foreseen  and  as  experience  has  sufficiently 
proved,  were  little  adapted,  as  far  as  they  regard  goods 
of  a  perishable  nature,  to  the  real  intention  of  the 
parties,  for,  according  to  their  literal  meaning,  tt^Q 
underwriter  has  to  pay  average  in  no  case  and  conse- 
quently remains  answerable  for  total  losses  only,  when 
there  was  no  stranding,  or  when  stranding  was  not 
excepted. 

..  It  deserves  to  be  noticed  here,  that  the  French  law 
eniiinerates  certain  misfortunes  which  entitle  the  as- 
sured to  abandon,  and  adds,  that  all  other  damages 
are  reputed  averages.  These  misfortunes,  which  the 
French  writers  call  sinistres  majcurs,  principal  misfor- 
tunes, are:  capture,  shipwreck,  stranding  followed  by 
shipwreck,!  unseaworthiness,  occasioned  by  accidents 
of  the  sea,  arrest  by  foreign  powers,  and  loss  aad 
deterioration  of  the  thing  insured,  if  such  loss  or  de- 

•  See  the  10th  chapter. 
-f  The  OrdonnancesBySt  *'nayfrage,  hrit,**  BXid  the  Coda  de commerce, 
^nax^ragt,  cchouement  avec  hritS  There  is,  therefore,  a  difierenoe  be- 
tween naufrage  and  bris,  and  the  latter  cannot  always  be  translated 
other  by  shipwreck  or  stranding.  Emerigon  distinguishes  two 
kinds,  bris  absolu  and  brii  pariieL  **  The  former  takes  place  when 
a  ship  strikes  against  a  rock,  is  dashed  to  pieces,  and  becomes  a  prey 
lo  the  waves.  The  wrecks  may  be  saved,  but  the  ship  exists  no 
more.*'  This  is  sliipwreck.  **  Brii  partiel  is,  when  a  ship,  by 
striking  against  any  outward  object,  becomes  leaky.  If  neither  ship- 
wredc  nor  stranding  ensue,  it  is  an  average  loss ;  but  if  the  ship  is 
either  wrecked  or  stranded  in  consequence,  it  is  a  principal  misfor- 
tune."  Uealsodistinguishes  two  kinds  of  shipwreck  (fiotf/rff^e).  <<The 


terioration  amount  at  least  to  three-fourths^  arrest  by 
Government  after  the  beginning  of  the  voyage.*    In 
'  France,  therefore,  the  meaning  of  the  clause,  ^  free  of 
aveeage/'  is  very  different  ffom  what  it  is  in  Ab 
country.    In  the  event  of  any  of  the  misfortunes  enu- 
merated the  assured  in  France  may  either  abandon  or 
4!laim  an  average  loss  notwithstanding  the  clauscf-^* 
?Now,  if,  instead  of  the  memorandum  in  our  policies,  a 
-^clause  had  been  introduced,  liberating  the  underwrttsr 
from  particular  average  on  certain  perishable  arttdes, 
except  in  certain  enumerated  and  clearly-expreflsed 
cases,  it  would  still  be  advisable  to  restrict  the  right  i£ 
abandoning  in  such  cases  as  much  as  possible,  because 
the  assured  would  be  enabled  to  receive  a  fair  indem^ 
nity  without  abandoning,  and  his  object  in  resorting  to 
>the  latter  could  be  no  other  than  to  receive  more  than 
*^  fm  indemnity.    But  the  memorandum  and  the  clause 
'^  free  of  average,*'  ^  they  now  are,  admitting  of  no 
claim  for  particular  average,  (the  former  uiileiss  the 
ship  be  stranded,)  the  question  respecting  abandon- 
ment, as  applied  to  them,  is  not :    Whether  the  assured 
-  shall  receive  either  a  fair  indemnity,  or  the  whole  fat- 
sured  amount ;  but  it  is  reduced  to  this:     Whether  he 
shall  receive  that  amount  or  nothing  at  all.    Now,  ^of 
the  two  evils,  that  of  allowing  the  assured  in  some  In- 
stances more  than  what,  according  to  the  true  princi- 
ples of  insurance,  he  would  be  entitled  to,  is  vndoubt- 


first,  when  a  ship  founders,  so  %s  to  leave  no  vestiges  ufxai^ 
tur^Kce  of  the  water;  the  second,  when  the  water  gets  into  a 
stranded  vessel  and  fills  it,  without  the  vessel  diaappeariog.''  Bo^ 
kinds,  are  principal  misfortunes,  entitling  the  assured  to  abandon. 
£mer.  1. 400. 

^  Code,  art.  369,  Seqq.  t  £mer.  I.  chap,  le,  \.  4Ai 
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edly  saialler  tbanlthat  of  deprifiDghim  of  all  indemnity* 
The  assured^  therefore,  ought  to  be  entUledj  under 
wch  eircumgtances^  to  abandon  in  ail  those  oases  which 
tlie  law^  considers  as  constructive  total  losses.  A  ftu*'- 
tfier  festriotiom  of  those  cases  would  evidently  operate 
against  the  real  meaning  of  the  clauses* 

To  the  same  class  belong  those  cases  in  -whichp  the 
Toyagc  being  lost  by  certain  perils  within  the  policy^ 
tlie  goods  must  be  sold  at  a  port  short  of  their  destina* 
tkia.   The  case  of  Barker  v*  JSAifce^  affords  an  example  vKntjgfffj 
ef  this  kindd-*— A  neutral  ship,  bound  from  America  .to 
Haiwref  was  detained  and  taken  to  Brietoly  for  the  piyr-* 
pose  of  search ;  and  pending  proceedings  in  the  Ad-, 
miralty,  the  King  of  Great  Britain  declared  Hoxre  iq 
aatate  of  blockade,  by  which  the  ferther  prpsec\itio|i 
if  the  voyage  was  prohibited.    This  was  held- to  be  a 
total  loss  of  the  voyage,  which  would  have  entitled 
thenssured  to  abandon;  .but  not  having  given  notice 
of  abandonment  in  due  time,  he  could  only  recover 
Gar  a  partial  loss.    The  goods  insured  were  obliged  to 
be  sold  at  Bristol,  and  the  loss  amounted  to  45/.  2^.*  8dL 
percent.^  of  which  12i.  per  cent,  were  for  freight^ 
iL  !&•  expenses  of  detention,  &c.,  and  24L  4r.  ScL.per 
lent.  Were  the  loss  upon  the  goods.  The  questioa  left 
x>  the  decision  of  the  court  was :  Whether  the  assured 
liould  recover  the  whole  loss,  or  freight  and  charges^ 
Mr  should  not  recover  at  all  ?  and  the  decision  was^.that 
le  was  entitled  to  201. 1&.  per  cent,  for  freight  and 
charges. — In  this  case  the  real  loss  on  the.^ood^  jwas 
t4I.  4s.  8d.  per  cent. ;  had  the  assured  been  allowed  to 
«»ver  this,  together  with  the  expenses  of  81.  I89.  per 
!ent.,  he  would  have  been  placed,  as  to  the  goods,  bi 
he  same  situation  in  which  he  was  previous  to  the 
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adventurej  aod  this  would  have  been  a  fair  indemnity 
according  to  the  meaning  of  the  contract  of  in^r- 
ance.*  The  freight,  by  the  event  which  had  taken 
place,  was  entirely  lost,  which  is  clear  from  the  cir- 
cumstahce  of  the  goods  being  sold  at  less  than  first 
cost.  But  with  this  loss  on  freight  the  underwriter  on 
goods  ought  to  have  nothing  to  do,  having  received  no 
pranium  for  freight. f — (The  question  respecting  the 
fireight,  however,  did  not  occur  in  this  case.) — ^Tbus 
it  is  clear  that  the  assured  would,  in  case  of  abandon- 
jnent,  have  received  122.  per  cent,  more  tliain  a  fiiir 
indemnity,  and  that,  the  loss  being  considered  as  an 
average  loss,  he  received  241.  is.  8d.  per  cent.  less. 
li^  therefore,  upon  the  authority  of  this  case,  the  as- 
^red  under  similar  circumstances  is  precluded  from 
recovering  the  loss  which  he  really  sustained  upon  his 
goods,  there  only  remains  a  choice  between  the  two 
evils  of  giving  him  either  too  much  or  too  little.  But 
the  loss  upon  the  freight  of  goods  being  in  most  cases 
considerably  less  than  the  loss  on  the  sale  of  goods  short 
of  the  port  of  their  destination,  it  is  evident  that  the 
former  of  the  two  evils  is  the  smallest,  and  that  a  far- 
ther restriction  of  the  right  of  abandonment  in  cases  of 
this  nature  would  be  a  great  hardship  upon  the  a««sured. 
One  of  the  principal  reasons  for  introducing  aban- 
donment was,  it  seems,  the  wish  of  preventing  the 
assured  being  deprived  of  his  capital  for  an  indefinite 
apace  of  time  in  cases  where  a  final  settlement  cannot 
be  speedily  obtained.    But  this  inconvenience  may  be 

*  See  Chap.  I.  p.  IS,  seqq. — ^The  charges  incurred  at  an  interme- 
diate port  are  of  a  nature  different  from  those  payable  at  the  port  of 
destination. 

t  L  c.  and  the  case  of  Baillie  v.  Modig|iani|  p.  18.    | 
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obviated,  and  is  so  in  fact  at  Lloyd's,  as  well  as  in 
most  coinmercial  places,  by  the  underwriters  paying 
so  much  on  account  as  may  at  the  time  be  considered 
as  lost.— ^It  has  also  been  said,  in  favour  of  abandon- 
ment, that  it  may  sometimes  be  productive  of  bene- 
ficial effects  in  preventing  frauds  and  lessening  ex- 
penses by  enabling  the  underwriters  to  superintend 
the  disposal  of  wliat  may  be  saved.  But  the  same 
effect  might  be  produced  without  abandonment,  if  the 
assured  in  salvage  and  similar  cases  were  obliged  (as 
in  France,  Hamburgh,  &c.)  to  act  in  concert  with  the 
underwriters,  and  if  he  were  held  answerable  for  his 
own  misconduct  or  neglect 

Abandonment,  as  the  law  now  stand?,  may  be  con-  Abandon- 
sidered  as  a  distinct  kind  of  indemnity,  applicable  in  5°^^  ^7 

M  conn- 

certain  cases,  and  the  doctrine  of  abandonment  forms  deredai  a 
in  tbisrespect  a  branch  of  the  doctrine  of  indemnity.  ofind«L> 


The  assured  ought  to  know  in  what  case  he  is  entitled  ^^^^' 
to  abandon,  how  this  is  to  be  done,  and  in  what  time, 
and  what  will  be  the  effect  of  abandonment :  not  only 
to  choose  this  kind  of  indemnity  when  it  is  more  ad- 
vantageous to  him  than  the  other;  but  also,  and 
principally,  to  avoid  losing  that  indemnity  to  which  he 
is  entitled  according  to  the  nature  of  the  contract. 

It  is  my  intention,  in  discussing  these  questions  as 
they  regard  this  country,  to  give  only  very  short  ab- 
stracts of  those  cases  by  which  certain  points  are 
definitively  settled,  and  to  enter  more  fully  into  such 
as  afford  an  opportunity  for  interesting  remarks.  Thus 
I  shall  avoid  repeating  without  necessity  what  may 
easily  be  collected  from  works  which  may  be  presunHed 
to  be  in  the  hands  of  every  reader. 
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Before  I  enter  into  the  subject  it  ^ill  be;  interestiog 
to  take  a  summary  ^iew  of  the  general  prind^ 
which  govern  abandonment  in  the  mercantile  countMi 
ofEun^. 

Geneni  The  lawB  of  Hamburgh  distinguish  themselrea  itom 

^^J^^    all  others  by  restricting  the  right  of  abandonmeat  to 
ooantriei.     the  only  case  of  a  missing  ship.    Upon  voyages  witUn 
the  limits  of  Europe  the  assured  is  obliged  to  .nait 
three  months  after  the  time  in  which  the  ship  sriglit 
have  been  reasonably  expected  to  arrive^  (and  longer 
in  pr((portion,  upon  more  distant  voyages) ;  and  if  ste 
be  not  heard  of  during  that  time  he  may  then  abandon 
the  ship  or  goods  to  the  underwriters  and  call  upon 
them  for  92  per  cent.    If  they  refuse  to  pay^  they^are 
'    obliged  to  find  security,  and  tO'  pay  100  per  eent. 
one  year  and  two  months  aft^  the  time  of  the  ship^ 
•departure.*    In  all  other  cases  the  assured  is  obliged 
to  use  his  best  endeavours  for  the  preservation  o£  die 
thing  insured^  at  the  expense  of  the  underwrilen  Nor 
can  goods  of  a  perishable  nature  be  abandoned^  eoccept 
when,  in  oases  of  stranding,  detention^  &€.^  theyaie 
proved  to  be  so  deteriorated  as  not  ta  be  worth  drying 
and  transporting.f    But  even  in  such  cases  it  is  ceos- 
tomary  to  settle  so  much  on  account  as  at  the  tboie 
may  be  presumed  to  be  lost,  and  to  balance  the  account 
after  the  final  sale  of  the  articles. 

The  laws  of  some  countries  establish  the  principk^ 
that  no  abandonment  shall  take  place  while  there  are 

*  The  different  Insurance  companies  of  Hamburgh  havt  ted  i|i 
their  plans  the  time  after  which  a  jdiip  shall  be  constdere^  as  beimc 
lost,  and  they  engage  to  pay  after  such  time  the  full  aaunaU  of  die 
insurance  without  any  deduction.  f  ^^'  of  HaiAb.*Tit It ' 
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hopes  of  recovering  the  whole  or  part  of  the  property 
Hisiired^  and  that  the  assured  shall  be  obliged  to  exert 
himself  to  that  effect  to  the  utmost  of  his  power,,  and 
at  the  expense  of  the  underwriter.  Missing  ships  may 
be  abandoned  after  a  limitedtime,  and  also  ships  taken 
or  detained  in  foreign  countries,  if  it  remain  doubtful 
whether  they  will  be  released.  The  abandonment  is 
admitted  eariier  when  the  property  is  condemned,  or 
when  the  goods,  on  account  of  being  damaged,,  can*' 
not  be  transported.  Such  is  the  law  of  Sweden,  with 
which  those  of  Denmark,  Prussia,  and  the  ancient 
laws  of  Holland  agree.  The  latter  number  also  the 
case  of  a  ship  becoming  uns^aworthy  during  the 
voyage  among  those  which  entitle  the  assured  to 
abandon.* — ^In  other  countries  again  abandonment  is 
aUowed  when  certain  principal  misfortunes  have  oc- 
curred^ without  regard  to  the  probability  of  recovery. 
Thus  the  French  law  in  the  cases  above  enumerated.^ 
— The  laws  of  Bilboa  admit  abandonment  only  in 
cases  of  capture,  shipwreck,  stranding,  detention  and 
total  loss  of  the  thing  insured :  all  other  losses  are 
deemed  averages.! — ^The  statutes  of  Genoa  admit  it  in 
all  principal  misfortunes,  and  when  the  loss  amounts 
to  more  than  one  half,  with  which  the  laws  of  most 
Italian  states  agree. 

•  Swed*  Ord.  art.  11 ;  Pnis.  §.  2304,  seqq. ;  Dao.  art.  9 ;  Blid- 
ddb.  §.  26 ;  Rotterd.  §.  70 ;  Amst.  art.  96 — 28. 

f  See  above,  p.  341.—  Since  the  introduction  of  the  French  Code 
it  amimerce  in  Holland,  several  stipulations  have  been  added  to  the 
polioes  of  insurance  o^Am$terdam^  and  amongst  them  one  by  which 
the  assured  renounces  the  right  of  abandonment,  except  when  the 
proper^  insured  is  indubitably  lost,  or  when  no  well  founded 
hopes  for  its  recovery  remain. 

X  Cap.  22,  art  31. 
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la  Engbiid.  It  has  been  said^  that  by  the  law  of  insuraace,  as 
understood  in  England^  the  assured  may  abandon  in 
every  case  where,  by  the  happening  of  any  of  the 
misfortunes  or  perils  insured .  against,  the  voyage  b 
lost,  or  not  worth  pui'suing,  and  the  projected  adven- 
ture is  frustrated ;  or  where  the  thing  insured  is  so 
damaged  and  spoiled  as  to  be  of  little  or  no  value  to 
the  owner;  or  where  the  salvage  is  very  high;  or 
where  what  is  saved  is  of  less  value  than  the  freight; 
or  where  further  expense  is  necessary  and  the  under- 
writer will  not  undertake,  at  all  events,  to  pay  that 
expense,  &c.*  But  it  is  obvious  that  these  principles, 
if  literally  understood,  would  extend  the  right  of  the 
assured  far  beyond  its  natural  limits,  and  that  they  are 
too  generally  expressed  to  serve  as  a  basis  of  the  law 
of  abandonment.f  It  is,  therefore,  not  from  such 
general  observations,  but  from  actual  decisions  that  this 
law  must  be  collected. 

r 

Id  what  Among  the  causes  of  abandonment,  capture  and  de- 

cases  aban*  ' 

donment  tcutiou  Stand  foremost. — Capture  by  an  enemy  or  pirate, 
Captw^*'  or  an  arrest  of  princes,  or  even  an  embargo,  is  prinw 
anddeten-  fQde  a  total  loss;  and  immediately  upon  the  capture, 
or  upon  a  mere  arrest,  or  at  any  time  while  the  ship 
continues  under  detention,  the  assured  may  elect  to 
abandon.^  It  being  always  understood,  however,  that 
the  cause  of  the  capture,  embargo,  &c.,  be  a  loss  within 

*  Per  Lord  Mansfield,  in  Milks  v.  FUtcheriDoug,  219 ;  Marsh. 
II.  566,  3d  ed. 

t  See  Lord  EUenhorough,  Chief  Justice,  in  Falkner  v.  RUchk, 
9MauIe&  Sclw.  990;  Bxid  ALbUt,  Chief  ^Justice,  in  Tkom^  ▼• 
HebsoH,  £  Barnw.  &  Aid.  513. 

t  9  Burr.  696;  Marsh.  II.  c.  IS,  \.  U     . 
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the  policy,  and  the  underwriter  be  not  exempt  by  a 
particular  clause  or  by  any  other  circumstance.* 

The  laws  of  France  and  Spain  allow  the  assured  to 
abandon  immediately  after  a  capture  ;  but  in  the  case 
of  detention,  he  is  obliged  to  wait  a  certain  stipu- 
lated time.  Other  laws  make  no  distinction  between 
capture  and  detention.  Those  of  Prussia  admit  the 
abandonment  when  the  liberation  is  uncertain  and 
tedious.  In  Genoa,  Leghorn,  &c.,  the  assured  may 
abandon  when  the  ship  has  been  detained  for  three 
days.  In  Hamburgh  the  as^sured  cannot  claim  a  total 
loss  before  the  ships  or  goods  insured  have  been  de- 
finitively  condemned,  or  are  irretrievably  lost. 

But  a  capture  or  detention  does  not  necessarily  ter-  Whether 
minate  in  a  total  loss.    The  ship  may  be  retaken,  li-  may^JSn^ 
berated  by  her  own  crew,  &c.,  and  it  is  clear  that,  if  ^?"  *"  *^® 

.  ,  -   oirecapcure. 

abandonment  were  admitted  in  such  cases,  merely  upon 
the  ground  of  the  property  once  having  been  captured 
or  arrested,  a  partial  loss  would  frequently  be  con- 
verted into  a  total  loss,  against  the  nature  of  a  con- 
tract  of  indemnity.    Laws,  however,  have  been  fre^  •    * 

quently  enacted  and  explained  under  an  idea  of  a  total 

•  An  embargo  at  the  loading  port  by  the  French  government 
tipdn  ships  in  which  the  assured,  a  subject  of  America,  then  in 
amity  wiih  this  country,  was  intereste<1,  entitled  the  assured  to 
dbwidon.  So  held  in  Rotch  t.  Edie,  6  T.  R.  425.— But  an  embargo 
by  the  government  of  the  assured  is  not  a  risk  within  tlie  policy. 
(hiuray  v.  Gray,  10  East,  536. — Except  when  there  is  a  licence. 
Vtptirkha  v.  Hohlt,  13  East,  832. — Nor  is  a  Britbh  subject  account- 
able for  a  loss  which  a  foreigner  sustains  in  consequence  of  a  Britjsh 
embargo  by  way  of  reprisals  or  partial  enmity.  TouUng  v.  Hobbart, 
S  Bos.  &  Pull.  291. — A  temporary  British  detention,  the  object  of 
which  was,  to  prevent  the  ship  sailing  to  a  port  where  an  embargo 
was  l^d  upon  all  British  vessels,  did  not  entitle  the  assured  to 
abaadoD.    Far$tcr  v.  Christie,  1 1  East;  205. 


360  Of  Total  Loss  [chap,  yiil 

loss  and  a  change  of  property  taking  place  under  cer- 
tain circumstances.  Thus  some  of  the  Italian  jurists 
maintain^  that  abandonment  must  be  admitted  even 
after  a  recapture^  if  the  vessel  remained  for  three 
days  in  the  enemy's  possession;  and  others,  if  the 
enemy  kept  her  for  one  night  in  a  place  of  security.* 
In  England  the  property,  in  case  of  a  recapture,  is 
not  considered  as  having  been  changed  by  the  cap- 
ture, and  the  jitf  postUminu  continues  for  ever,  except 
in  the  case  of  a  captured  ship  having  been  converted 
into  a  ship  of  war.  If  the  owner  himself  should  re- 
take his  ship  or  goods,  he  will  be  fidly  entitled  to  them ; 
'  and  if  they  be  retaken  at  any  time,  whether  before  or 

after  condemnation,  he  will  be  entitled  to  restitution, 
upon  payment  of  a  settled  salvagcf  An  abandon- 
ment, therefore,  can  never  take  place  after  a  recap- 
ture, merely  because  the  thing  insured  was  once  in 
the  possession  of  the  enemy. 
HaSkm  ▼.  This  principle  was  fully  established  in  the  case  of  a 
s  Bar.  ship  and  goods  iasured  from  Tlrffnia  to  London.  The 
^^'  ^ip  was  captured,  but  recaptured  aft;er  seventeen 
days,  and  sent  into  Plymouth.  Upon  the  arrival  of 
these  news,  the  assured  offered  to  abandon  the  ship, 
which  was  refused.  The  ship,  which  had  sustained 
no  damage,  was  brought  to  London  by  order  of  the 
proprietors  of  the  cargo  and  of  the  recaptors,  where 
she  delivered  the  whole  cargo  and  earned  her  ftiO 
freightw — The  court  determined  that  the  assured  had 
no  right  to  abandon,  and  that  he  could  ncover  mfar 
a  partial  loss  only.  ^  The  general  question  is/*  said 
Lord  Mag^field  in  delivering  the  opinion  of  the  eooity 

*  Roccus  de  Assec.  Not.  ^. 

t  Vid.  Stat.  29  G.  II.  c.  34 ;  and  33  G.  m.  c  66,  §.  49. 
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^  whether  the  plaintiff^  who^  at  the  time  of  his  action 
Bought^  at  the  time  of  his  offer  to  abandon,  and  at  the 
ime  of  his  being  first  apprised  of  any  accident  having 
mppened,  had  only^  in  truths  sustained  a  partial  loss, 
iQg)it  to  recover  as  for  a  total  one. ...  By  the  marine 
nr  received  in  England,  there  is  no  change  of  pro- 
lerty,  in  the  case,  of  capture^  till  condemnation ;  and 
low  by  an  Act  of  Parliament,  in  case  of  a  recapture, 
lie  ju9  postliminy  continues  for  ever.  •  •  .Arbitrary  no- 
jons  concerning  the  change  of  property  by  capture, 
iiight  never  to  be  the  rule  of  decision,  as  between  the 
mderwriter  and  insured  upon  a  contract  of  indemnity, 
XMitrary  to  the  real  truth  of  the  &ct.... While  the  capr 
tore  cqnthmed,  the  ship  was  totally  lost.  • .  •  Whether 
^er  a  recapture  the  loss  continues  total  or  not,  this 
Bnut  depend  upon  the  particular  circumstances,  it  does 
not  necessarily  follow  that,  because  there  is  a  recapture, 
therefore  the  loss  ceases  to  be  total.  If  the  voyage  be 
ibeohitely  lost,  &c.,  the  assured  may  abandon,  notwith- 
rtanding  there  was  a  recapture.  But,  in  the  present 
qsM^  the  voyage  had  only  met  with  a  temporary  ob- 
ttrDCtiouu  ^.  •  The  only  argument  to  show  that  the  loss 
llid  not,  upon  the  recapture,  ceased  to  be  total,  was 
byUt  upon  a  mistaken  supposition,  that  the  recaptor  ' 
bad  a  right  to  demand  a  sale,  and  to  put  a  stop  to  any 
ivtlier  prosecution  of  the  voyage.  But  that  is  not 
H^  The  property  returns  to  the  owners,  pledged  to 
tbe  recaptors  for  the  amount  of  the  salvage.  Upon 
pqpiBg  thi%  he  is  entitled  to  restitution.  The  recaptora 
in  this  case  bad  no  right  to  sell  the  ship.  If  they  had 
Sferttl  about  the  value,  the  court  of  Admiralty  would 
bave  ordered  a  commission  of  appraisement.  It  was 
the  int^rait  of  all  parties^  that  the  ship  should  forth- 
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with  proceed  to  London.  Had  the  recap  tors  opposed 
It;  or  affected  delay^  the  court  of  Amiralty  would  have 
made  an  order  for  bringing  her  to  her  port  of  delivery ' 
upon  reasonable  terms. ...  In  the  present  case^  the  no- 
tion of  a  vested  right  in  the  plaintiff  to  sue  as  for  a 
total  loss  before  the  recapture,  is  only  fictitious;  for 
the  assured  is  not  obliged  to  abandon  in  any  case.  He 
has  an  election.  No  right  can  vest,  as  for  a  total  loss, 
till  he  has  made  that  election.  He  cannot  elect  before 
advice  is  received  of  the  loss ;  and  if  that  advice  shows 
the  peril  to  be  over,  and  the  thing  insured  to  be  in  safety, 
lie  cannot  elect  at  all,  because  he  has  no  right  to  aban- 
don when  the  thing  is  safe. — The  plaintiff  upon  a  po« 
licy  can  only  recover  an  indemnity,  according  to  the 
nature  of  his  case,  at  the  time  of  the  action  brought, 
or,  at  most,  at  the  time  of  his  offer  to  abandon.  We 
give  no  opinion  how  it  would  be,  in  case  the  riiip  and 
goods  were  restored  in  safety  between  the  offer  to 
abandon  and  the  action  brought,  or  between  the  com- 
mencement of  the  action  and  the  verdict :  aiid  parti- 
cularly I  desire  that  it  may  not  be  inferretl,  that  in 
case  the  ship  or  goods  should  be  restored  dfier  the 
money  is  paid  as  for  a  total  loss,  the  underwriter  could 
compel  the  assured  to  refund  the  money  aiid  take  the 
ship  or  goods."  * 
^'n^^w*  In  a  subsequent  case,  which  regarded  the  insiirabce 
10  Eait,  of  a  ship  and  her  freight,  from  Jamaica  to'jAcerpo$l, 
it  was  decided  that  the  assured  has  no  right  to  aban-  ' 
don,  if  after  the  offer,  and  before  the  action  bix>ught, . ' 
the  property  is  restored.  The  assured,  upon  receiv- 
ing the  intelligence  of  his  vessel  being  captured^  tet 

*  As  to  this,  see  Da  Coita  r.  Firth ^  4  Burr.  1965.    ' 
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pven  notice  of  abandouiuent,  and  being  informed^  five 
hys  after  that  notice,  that  she  was.  recaptured^  and  in . 
Hifety  in  Ireland  in  the  possession  of  the  recaptors^  he 
rtill  persisted  in  the  abandonment.;  By  an  agreement 
nrith  the  underwriters,  without  prejudice  to.  either, 
party,  he  compromised  wjth  the  recaptors, .  and  the 
diip,  which  was  never  taken  into  an  enemy's  port,  and 
Hrhicb  had  sustained  no  damage  during  the  four  days 
in  which  she  had  been  in  the  possession  of  the  enemy, 
ras  restored,  and  completed  her  voyage.  Lord  fillen^. 
iorottgA,  C.  J.,  said,  ^^  The  question  is,  whether  that, 
Hrhich  in  the  result  turns  out  to  have  been  only  a  pfir-, 
tial  loss^  and  that  to  a  trifling  extent,  shall,  because  of 
the  notice  of  abandonment,  which  was  given  under 
the  supposition  at  the  time  that  it  was  a  total  loss, 
be  now  recovered  as  a  total  loss,  after  it  is  ascertained 
to  be  only  a  partial  loss  ?  •  •  .  What  is  a  notice  of  aban-. 
[lonment  more  than  this :  that  the  asmi^ed,  having  had 
Mice  of  circumstances,  which  entitle  him,  if  true,  to  treat 
Ae  adventure  as  a  total  loss,  in  contemplation  of  those  ex«, 
iflii^  drcwnstances,  casts  what  is  considered  as  a  despe^^ 
mte  risk  on  the  underwriter?  But  does  not  all  that 
presume  the  existence  of  those  facts,  on  which  the 
right  results  to  him  of  calling  upon  the  underwriters 
to  indemnify  him  ?  But  if  all  this  turns  out  to  be  a 
nUsconception  3  i^  at  any  time,  U  had  ceased  to  be  a 
total  loss,  or  no  damage  had  happened^  &c.,  the  whole 
bondation  of  the  abandonment  &ils.''  * 

« 

•  .  .  .  ^ 

'"  •  In  South  V.  Robertson,  (2  Dow,  474,)  where  the  underwriters 
■lipealed'to  the.  House  of  Lords,  the  abandonment  remained  in 
finte,  because  the  iindciwriters  had  declsircd  themselves  satisfied 
before  intellifence^was  receiVed,  that  the  ship  W8^  recaptured  and 
tafe.    The  Lord  Chancellor  seemed  to  entertain  some  doubts  of 
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In  a  similar  case^  which  was  decided  in  the  same 
manner,  Lord  Ellenborough  said,  *^  The  principle  of 
the  decision  is  this :  I  have  a  rig'lit  of  action  for  non* 
payment  of  money ;  the  party  pays  me  before  actioti 
brought ;  that  takes  away  my  right  of  action."  Le 
BUmCf  J.  '*  It  may  make  a  great  difference,  if  the 
abandonment  has  been^  accepted  by  the  underwriter." 

And  a  subsequent  case  shows  that  it  makes  no  alter- 
ation, whetlier,  at  the  time  of  the  abandonment,  the 
ship  W^s  still  in  the  possession  of  the  enemy  or  not. 
Lord  EUenborotigh  said,  **  I  cannot  consider  a  notice 
of  abandonment  as  an  executed  contract,  patlieulariy 
'  since  the  passing  of  tlie  registry  acts,  which  require 
^sevenfl  thin^  to  be  done  to  perfect  the  transfer,  and 
to  make  the  title  complete.  An  offer  on  the  one  side, 
acceded  to  on  the  other,  may  hare  the  eflfeet  of  closing 
the  transaction.** 

If  a  ship  be  sold  by  the  captors,  and  the  captain, 
acting  as  agent  for  the  owners,  purchase  (not  ransom) 
the  ship  on  their  account ;  thi^  is  considered  as  a  re- 
covery of  the  ship  for  the  owners,  and  the  money,  thus 
paid,  as  salvage ;  and  if  the  voyagecan  be  prosecuted, 
the  assured  not  having  abandotied  before  the  vessel 
was  recovered,  this  is  only  a  partial  loss.* 

the  case  of  Bainbridge  v.  Neilson;  but  the  court  of  King's  Bench 
confirmed  the  principle  of  that  decision  in  the  two  following  cases, 
Pattrfton  v.  R.,  and  Broth,  v.  Barber, 

*  The  ship  in  the  above  case  was  carried  into  CWJlttt9%  and  sokf 
by  the  captors  by  authority  of  the  French  consul  there.  This  being 
illegal  and  contrary  to  the  law  of  nations,  the  mone^.paid  bjr  tlie 
original  owners,  there  being  no  sentence  pf  oondeinnMlicm,  w^  ia 
the  nature;  of  a  ransom.,  Had  this  obj^tiou  beentaken,  the  oiobiey 
thus  paid  could  not  have  been  a  charge  upon  the  underwriter,  qio- 
^n).|^ij9gstri94y  prohibited ,by^^  tsGcIII.  a 95,  and 

3d  G.  ill.  c.  66.  See  Havclodi  v.  BaekwoodiB  T.R.  968,  and  Fmtm 
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So  where  a  ship  was  seized  and  sold  by  a  neutral^'^ilioo  r,  • 
state  (Prussia)  and  the  master^  acting  without  autho-  6TaiiiiL25; 
rity  from  bis  owners^  re-purchased  the  ship,  this  being, 
io  bis  judgment,  the  most  advantageous  course  he  ' 
could  take  for  the  owners,  who  afterwafdft'reiuBedtO'j 
accept  the  ship  or  to  pay  the  bottomry  bond,  tbe^ 
assured,  who  had  not  abandoned,  were  not  Co  recover** 
for  a  total  loss,  but  for  a  partial  lossonW;  for  such 
sale,  no  sentence^of  condemnation-by  any  competent^' 
court  being  shown,  does  not  clHtnge  Uie  property. 

In  France  the  proi^erty  i9>  immediately  upon  a  cap- 
ture, considered  as  changed^  and  lost  to  the  assured*  w 
For  this  reason,  according  to  the  unanimous  opinion ' 
of  the  French  jurists,  the  assured  is  allowed  toabasH  - 
doto  lirdm  the  moment  of  the-  capture  taking  place/- 
Bmerigon  reports  several  decisions,  according  to  whicb^'  * 
the  underwriters  were  obliged  to -submit*  to  the  abaiiNi'  • 
donmen^  notwithstanding  a  subsequent  recapture.* 

Ahbougb  the  right  of  the  assured. to>  abandon  after  AiMmdon- 
a  recapture  depends  entirely,'a8  we  have  seen,-  on  tbe>  WithMouC 
fimd  event,  or  on  the  circumstance  of  the  loss  turning*  ^'[^P' 
onl  in  feot  to  be  total,  or  the  voyi^^  to  be  lost.:  yet^  as*^ 
capture  operates  as  a  total  loss,  unless  it  b&  redeemed'/ { 
hf  subsequent  events,  there  seems  to  be  this  essential^i 
dlflfelrence  between  the  right  of  abandoning  notwith^  ' 
iitmding  a  recapttn'e  and-tlie  right  of  abandoniDg- • 
wUhoiU  a  capture  and  recaptureiiaving  takeU'  place,"' 
thai' to  the  former  ease  tins  right  contitttmay  unless  wbatk^ 
at-OB»time  wtts>a  total  loss,  prov^  to  hftveiceated-  toil 

« 

r.'Seoii,  S  Taont.  SOS. — But  might  not,  in  such  case,  the  set  ofiiie'' 
ciflaiD,  if  hs  'htd  no .  aiders  froia.  the.  osoieis,  he  aonitrq«^  .kMa 
hsnmtry?    See  Earle  v.  Rowcroft,  8  East,  826. 

^tMMtQ  l;  6b.  19»  sect.  18,1. 4 ;  ssbt.  <ia,  ^.  i  Ibe. ;  VaUo.  b.  t 
art46.;  Pothier,xi.ll8.  :    ? 
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be  80^  whereas  in  tbe  latter  tlie  loss  must  .be  shown 
to  be  total  in  its  nature. ,  .    ;.  s  .  i 

Nn^T.         A  ship  was  paptured  and  recaptured^  and  sold  in. a: 

1744^'      distant  country  by  the  Admiralty  there,  no  person  af)-*; 

1^''°^^*  pearing  to  answer  for  the  moiety  to  satisfy  the  salvage,  j 
This  was  considered  as  a  total  loss  entitling  the.; 
assured  to  abandon.* 

Gon  T.  A  ship  and  her  cargo,  consisting  of  fish,  &c.,  were . 

2  Bur.  683.   insured  in  tWQ  pqlicies,  at  and  from  Nar/oicndloitd^to  >. 
Poriugalj  Spain  or  England.  The  ship,  after,  throwing  : 
part  of  her  cargo  overboard  in  a  storm,  and  .being 
disabled  from  proceeding  on  ber  voyage,  till  refitted,  t 
was  captured  and  her  crew  taken  out.  ^  Afler.remain-*  J 
ing  eight  days  in  the  possession  of  the  eneiny^  shejvfas.i 
retaken  and.  carried  into  Mil/or^  iSTaven,  jujionwhi^  . 
the  assured  gave  notice  of  abandonment.  ^.Be6>rei- the : 
ship  could  be  refitted,  the  rest  of  the  cargo .wa^ipoiled* ) 
The  court  decided  that  the  assured,  under  all  Jthe  cir-  :> 
cumstances,  had  an  election  to  abandon  after  the  ship 
arrived  in  MUford  Haven.    One  ground  of  decima;; 
was,  that  the  salvage  being  very  high  (at  that  tun^it : 
was  a  moiety)  and  the  expense  considerable,  the  sab- j 
sequent  title  to  restitution  arising  fi*om  the  recaptiure,  > 
at  a  great  expense,  of  a  ship  disabled  fi:t>m  pursQiDg 
her  .voyage,  cannot  take  away  a  right  vested, in  tbf;  r 
.  assured  at  the  time  of  the  capture.^-But  in  HamUikm  . 
y.  Mender,  which  case  came  on  later  than  thisyitis 
said,' that  no  right,  as  for  a  total  loss,  can  vest  before . 
the  election. .  The  principal  ground  of  decision;  there^ : 
fore,  seems  to  be,  that  the,  loss,  under  all  the  circunv- , 

stances,  was  considered  by  tbe  court  as  continuiDg 

•  •        ■.••<•<■■ 

.f  As  to  the  aale  of  a  ship  for  the  puipose  of  pijfi9g  ^  Sihrsg<> 
see btkm,  TAoni/^y v. JOrAfon.  .,...,.>     ^ 
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total  as  to  the  destruction  of  the  yoyage.— As  to  the 

<rargo^  which  was  of  a  perishable  nature,  Lord  ManS" 
Juld'i  C.  J.,  said^  '^The  voyage  was  as  absolutely  die- 

ftated,  as  if  the  ship  bad  been  verecked,  and  a  third  or 

fourth  of  the  goods  saved/'    ' 

"  A  ship  and  her  freight  were  insured  from  Mont/efat  MaUtr; 

to  Limdon.  The  ship  was  taken ;  her  crew,  part  of  the  Doiig,'23t; 
'^cargo,  which  consisted  of  sugar,  and  the  rigging  taken 

Out  of* her;  and  afterwards  retaken  and  carried  Into 

New  York,  where  the  captain  arrived  on  the  23d  of 

June.  Part  of  what  bad  been  left  on  board  of  the 
'^ciu-go  was  washed  overboard,  57hhds.  of  what  re- 
>Biaiiied  were  damaged,  and  the  ship  was  leaky,  and 

eould  not  be  repaired  without  unloading  her  entirely, 
'  luld  at  an  expense  which  Would  have  exceeded  the 
,  freight.  The  own^  had  no  storehouses  at  New  York, 
'■6- sailors  wei'e  to  be  had  there,  and  the  only. method 
'  of  paying  the  salvage  was  by  sale  of  the  ship  or  part 
\  ofl  the  cargo.  There  was  an  embargo  on  all  vessels 
olill  the  27th  of  December.    The  captain,  who  did  not 

kiiow  of  the  insurance,  upon  consulting  with  his 
*'friepds,  sold  the  cargo  3  the  ship  was  also  contracted 
ihTp  but  the  buyer  ran  away,  and  the  captain  left 
^*bet  9Lt  New  York,  and  returned  to  Enj^land;  upon 
''whose  arrival  the  owner,  who  then  received  the  first 
..iiiteUigence  of  what  had  been  done,  offered^,  immie- 
^diately  to  abandon. — Lord  Mon^/Ield  toM'  the  jury, 
'  f^  that  if  they  were  satisfied,  that  the  captain  had  done 

what  was  best  for  the  ben^t  qf  all,' they  must  find  as  for 
}».  total  loss;'' which  they  accordingly  did.  Upon  a 
HBOtibn  for  a  new  trial,  the  court  considered  this  a 
'Iptal  lo>^;  the  consequences  of  the  capture  being  such 
'«ii  notwit|i8taQding  the  recapture/ occasioned  a  toXal 
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.  obstruction^  and  not  merely  a. partial  stoppage  of  the 
voyage.    **No  case,"  observed  Lord  Man^ld,  "says 

^  that  the  bare  existence  of  the  hulk  of 'the  ship  prevents 

■  the  loss  being  total.  .  .  •  The  captain  had  an  implied 

authority,  from  both  sides,  to  do  what  was  fit  and 

^..  .'v        right  to  be  done,  as  none  of  them  had  agents  in  the 

place;  and  whatever  it  was  right  for  him  to  have 

.  done^  if  it  had  been  his  own  ship  and  cargo,  the  un- 
derwriter must  answer  for  the  consequences  of^  because 

'.  this  is  within  the  contract  of  indemnity,'*  &c.  * 

*  The  questioa  as  to  the  authority  of  ihe  captain .- to  sell,  tiie 
ship  and  cargo,  has  in  later  times  frequently  occupied  the  attentioa 
of  the  courts,  and  this  right  has  been  much  restricted.     See'above, 
''P^  Ssr.Dote.-^In  Green  v.  R.  Erck.  Ats.  Comp,  (6Tl[iunt.68^)iQtiie 
•court  of  Conmion  Pleas,  it  is  said,  that ''  the. assured  ougjbt  to  pco- 
oeed  as  if  he  were  not  insured,  and  if,  not  being  insured,  he  £>r  his 
own  profit,  in  common  prudence  finds  it  expedient  to  repair  the 
( -Vessel,  and  proceed  on  the  voy^ej  then  he  ought  to  do-  it  fi>r  the 
.  benefit  of  the  underwriters ;  but  he  must  not  sell  the  thip,  ^vUch 
•  otherwise  he  might,  profitably  to  himself,  have  repaired^  and  throw 
the  loss  on  the  underwriter.    It  ought,  therefore,  to  be  left 'to  the 
jury,  whether  a  prudent  man  would  have  sold  the  ship  in  these  dr* 
'  eumstances,  or  have  repaired  her,  and  proceeded  with  her.  to 
'.  earn  what  he  oould.^'-^In   Underwood  v.  Rober,t$on,  NiM  Piius, 
4  Campb.  1S8,  it  was  held,  that  the  underwriters  on  goods  in- 
suted  from  London  to  Demerara  were  only  liable  for  kn  aVenge 
loss  (salvage  and  pkmderage)  where  the  ship  being* csj^tured  uid 
recaptured,  was  sent  into  St.  Tham^^s^  stripped  of  alt  her  ha^ 
^and  the  captun  not  being  able,  on  his  arrival  there,  to  procure  a 
fresh  crew,  or  to  raise  money  to  pay  the  salvage,  sold  the  ship  and 
'  cargo  after  three  days,  and  broke  up  the  adventtn-e.    Lord  ISBoh 
'borough  said,  ^  The  captain  ought  tnhave  waitad  m  reasonable  tiae 
for  procuring  a- fresh  crew ;  he'was  bound  to  have  tried  terkMidly 
.  ^d  deliberately  every  other  expedient  to  raise  money,  before  dis- 
posing of  any  goods  entnisted  to  his  care.  Sec.' .  • .  Even'if  the^p 
insured  was  prevented  fW>m  completing  the  voyiger'it  ^nm  att 
;appcar  that  the  goods  might  not  haveinstnfiwwafed^  to  t)icirpliit 
of  destination  by  other  vessels.'*— See  also  Haywmn  t.  Hiolimt 
.5  £sp.  65,  and  IdU  v.  K.  Erch,  Jss.  SlfVuint.  755,  ahd  a 
hxpoa  fbH  ocse  ioT  lU^tf^.'fioiiAmr',9  BrDd.41  Aio|;h/461; 
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A  cargOj  cousistiug  of  3224  bushels  of  wheat  and  Coioganr 

London  Ai 

n  4^h  and  staves,  was  insured  with  the  usual  mcmo^  Com^taxy, 
mjidam,M  and  from  Quebec  to  Tenmffe.,  The  ^hij),  g^^^*  * 
nras  captured,  recaptured  and  sent  to  Bermudaf  where 
I  scarcity  prevailing,  an  embargo  was  laid  on  the, 
export  of  provisions :  585  bushels  of  wheat  were  so 
damaged  by  sea- water  that  they  were^  by  order  of 
tbe  magistrates,  for  the  sake  of  public  healthy  thrown 
overboard ,  another  part  of  the  wheat  being  damaged, 
tbe  captain  sold  that  part^  and  the  fish)  which  sold  at 
profit,  and  put  up  the  ship  for. sale,  whici)  he  pur- 
chased at  not  more  than  one  fourth  of  her  value,  for 
the  benefit  of  the  owners ;  and  haviifg  repaired  her^ 
and  being  refused  percussion  to  ship  the  remaining 
2103  bushels  of  wheat  to  Teneriffcy  he  directed  it  to 
be  sold,  and  purchased  it  for  the  benefit  of  those  con- 
cerned; and  by  leave  of  the  governor,  the  embargo 
then  being  raised  as  to  the  ff^ert  India  Islands,  shipped 
the  same  for  Madeira,  where  he  arrived  and  delivered 
it^and  took  in  a  cargo  of  wine  for  London,  with  rwhich 
he  arrived. — Held,  that  the  assured,  ^yho  bad  aban- 
doned upon  the  intelligence  of  the  circumstances 
which  happened  previously  to  the  time  of  the  ship's 
being  permitted  to  proceed  to  Madeira,  were  entitled 
to  recover  a&  for  a  total  loss  on  the  whole  of  the  goods- 
insured. — ^Lord  EUenborough  said:  ^^ Tills  seems  to  me 
to  be.  a  case  of  total  loss,  on  this  ground,  that,  by  the 
capture,  a  total  loss  occurred  in  the  first  iuslauce,  and 
while  the  assured  had  no  reason  to  believe  that  events 
M  ^banged  the  nature  of  this  loss,  they  abandoned. 
The  case  states  that  they  gave  a  regular  notice  of 
ibfuidonment,  by. which  we  must  understand,  com- 
plete in  its  form,  to  give  due  effect  as  an  abandonment. 


«     *■ 
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Now^  where  there  has  been  a  total  loss  and  abandon- 

ment,  we  qiust  Io6k  to  the  situation  of  things  before 
the  action  brought,  in  order  to  ascertain,  whether  the 
assured  has  since  been  restored  to  his  rights,  so  as  to 
do  away  the  effect  of  abandonment.'  In  -the 'present 
case,  certainly  there  has  not  been  any  restitution, 
considering  it  with  reference  to  the  main  purpose  of 
prosecuting  the  voyage  insured.  By  an  embargo  at 
Bermuday  a  prohibition  was  interposed  to  forwardhig 
the  cargo  to  Teneriffe;  this,  of  course,  defeated  the 
voyage.  I  cannot,  therefore,  say,  that  what  was  s 
total  loss  at  the  time  of  abandonment  ever  became ' 
otherwise  from  that  time  to  the  time  when  the  action 
was  brought ;  'on  the  contrary,  it  appears  to  be  a  con- 
tinuing total  loss,  unredeemed  by  subsequent  events. 
It  is  said,  tliat  if  the  plaintifEs  recover,  a  partial  loss 
will  attach  on  the  insurer,  conti'ary  to  the  agreement 
and  intention  of  the  parties ;  but  this '  objection  is 
answered,  if  the  loss'  be  entire  by  the  capture,  and  no- 
thing  has  happened  since  to  I'edcem  it. '  On  this  prin- 
ciple,  the  case  of  WIver  v.  Henderson,*  and  other 
cases,  determined  that  the  assured  fa?ad  a  right  to 
abandon."  Bailey,  J.  '^  The  recapture  did  not  enable 
the  ship  to  proceed  to  Teneriffe  J*  Abbott,  J.  **  Capture 
operates  a  total  loss,  unless  it  be  redeemed  by  sub- 
sequent events.  Here  no  such  events  have  occurred 
as  to  restore  the  goods  to  the  plaintifis,  and  place  them' 
under  their  free  control."  .  .  .  .        i 

In  all  these'casesabandoniiient  was  allowed,  because 
the  loss  was  considered  as  remainidg  total,  notwith- 
standing  the  recapture,  and  the  voyage  lost. 

But  it  seem^  that  the  loss  of  the  ypynge  will  not 

•  See  below,  p.  36S.  •     •    i 
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warrant  an  abandonment  of  the  ship  after  the  same  is 

in  safety. 

"  A  ship,  insured  from  Cadijstothe  coast  of  ^rica,  &c.,  S?*^v 

'^d  back  to  Lisbwi,  was  seized  by  the  crew,  while  she  2'MaiiUft 

*       •  S  290  " 

was  loading  her  exchange  cargo,  caiTied  to  the  coast  5^  .1^ 
4}t  South  America^  and  ther6  deserted  after  being  pi  un-  ^■'***'^» 
'diered.  In  this  state  she  was  found,  after  some  time,  by  2  Tauot. 
-an  English  privateer,  and  brought,  with  a  small  part 
0f  her  remaining  cargo,  to  England,  where  she  re- 
'maihed  in  the  possession  of  the  privateer,  when  the 
owtiers,  who  then  received  intelligence;  for  the  first 
tlltae,  of  the  loss  and  recapture,  gave  notice  of  aban- 
dbnment,  which  the  underwriters  declined  to  accept. 
Bftrt  of  her  rigging  was  gone,  and  she  could  not  be 
made  fit  for  the  voyage  again  without  considerable 
expense  and  providing  a  new  crew  and  stores.— The 
eburt  held,  upon  the  authority  of  Everth  v.  Smith  and 
'Anderson  v.  WalUsy*  that  this  was  not  a  total  loss  so  as 
to  entitle  the  assured  to  abandon,  but  only  a  partial 
kiss. — ^The  plaintiff  having  relied  on  Goss  v.  fVithers^f 
%Mr&  Ellenborough  said,  ^' There  inay  be  some  doubt 
whether  it  is  similar  to  the  present  case ;  and  I  mu^t 
lay  that  there  is  a  looseness  and  generality  in  the  ex- 
ffressions  which  have  been  borrowed  in  argument 
^m  that  and  the  other  case,  that  make  one  inclined 
to  pause  upon  them.  fFhat  has  the  loss  of  the  voyage 
fo  do  toith  the  loss  of  the  skip  ?  On  this  subject  there 
is  so  much  good  seuse  in  the  judgment  of  Chief  JUS7 
tice  JFilles,  in  Pole  v.  F%t2geraldjX  that  it  may  be  of 

'    •  Sec  below,  p.  364. 
\  See  above,  p.  S56« 
'  ' }  This  was  tlie  case  of  a  privateer  insured  for  four  months,  which 
during  that  time  had  been  plundered  of  her  fire  arms,  Ice.,  and ' 
deserted  by  the  crew,  by  which  the  voyage  for  the  remainder  of 
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great  use  to. resort  to  it  in  order  to  purify  tlie  mind 
from  these  generalities."  * 
MOmir.  Yet,  in  a  subsequent  case,  the  assured  was  idtowed 
4,Bf«  k8,  to  abandon  under  the  following  circumstances :-r-The 
3hip  Tartar,  valued  at  30001.,  and  insured  from  Lioer^ 
pool  to  Sierra  Leone,  was  taken  by  a  French  frigate^ 
plundered  of  a  considerable  part  of  her  icargo,  of  tb^ 
greater  part  of  her  great  guns,  stores  and  pravi^oos^ 
of  all  her  small  arms  and  amnuinition,  and  given  up 
to  the  master  of  a  Portuguese  8choQner,.wiio  intended 
to  take  her  to  Madeira,  but  was  forced  by  the  crew, 
which  consisted  partly  of  English  i<ailors,  to  sail  lor 
Fayal,  where  he  laid  claim  to  the  vessel  in  consequence 
of  the  donation  of  the  French  commander.  The  cap- 
tain of  the  Tartar  wrote  to  the  plaintiff,  to  oommu- 
iiicate  the  then  state  of  afraii*s>  adding  that  he  liad 
leave  to  sell  the  remaining  part  of  the  cargo  for  the 
benefit  of  those  whom  it  might  ultimately  conceni. 
This  letter  was,  immediately  upon  its  receipt,  commu- 
nicated to  the  underwriters,  and  an  offer  of.  abandon- 
ment made,  which  was  rejected.    The  court  at  Fojial 

^the  time  was  lost — Judgment;  ]iaving>  been  given  fbr^e  plaintifr, 
in  the  King's  Bench,  the  court  of  .Exchequer  Chamber  iioanioiOMsly 
reversed  ^at  judgment  upon  a  writ  of  eiror,  and  the.  House  of 
Lords  confirmed  the  judgment  of  reversal,  being  of  opinion,  with 
^he  majority  of  the  judges,  that  the  underwriter  being  free  iaf  lA 
average  by  the  terms  of  the  policy,  the  ajoored  could  inot  rw0«er 
but  in  a  case  of  a  total  loss ;  and  the  ship  being  found  to  be  in  good 
safety  at  her  proper  port,  at  the  end  of  the  four  months,  there 
could  be  no  loss.  5  Brown's  Pari.  Cases^  131. ;  l^rk,  7  th  edit.  977. 

♦  Mr.  Justice  Park  says,  (in  Hudson  v.  Harrison,  3  Brod.  &  Bii^l 
107,)  **  I  have  never  been  able  to  comprehend  the  case  of  Ft/ktier 
▼.  Ritchie,  which  I  have  the  less  hesitation  ia  avowing,  inasiimrh.M 
the  Lord  Chancellur  and  Lord  Redadtile  haive  expreasedi  themtelvei 
to  labour  under  the  same  difficulty. 
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lecided  ia  favour  of  the  captain  of  the  Tartar,  against 
irhich  sentence  the  Portuguese  captain  insisted  on 

0  

ippealing.  The  produce  of  the  remaining  cargo  was 
smployed  to  pay  the  disbursements  of  ship  and  crew^ 
lad  the  law  expenses,  and  the  remaining  428I,  were 
leposited  to  abide  the  event  of  the  appeal*  The  con- 
inuation  of  the  original  voyage  being  impracticable, 
Aie  Tartar  sailed  for  Liverpool,  where  she  arrived,  and 
tras  worth  1300/.  The  expense  of  navigating  her  from 
Fe^l  to  Liverpool  was  2212.  The  action  was  brought 
ifter  the  ship's  arrival  in  Liverpool,  and  the  defendant 
pud  into  court  what  was  more  than  sufficient  to  pay  * 
Us  proportion  to  the  loss,  supposing  it  to  be  an 
iverage  loss. — ^It  being  argued^  that  the  nature  of  the 
damnification  at  the  time  of  the  action  brought  is  to 
be  regarded  as  the  criterion  of  the  right  to  recover  as 
for  a  total  loss,  and  Godsall  v.  Boldero  and  Bainbridge 
V.  Neilson  *  being  cited  for  the  purpose.  Lord  EHen- 
borough  said,  ^^  That  in  the  former  case  (which  was  a 
life  .insurance,  where  the  debt,  which  had  occasioned 
ihe  insurance,  was  paid  after  the  death  of  the  insured^ 
before  the  action  was  brought)  all  causes  of  damni- 
fication had  ceased  before  the  action  brought,  and  that 
ioihe  latter  there  was  an  entire  restitution  of  the  ship^ 
ioHired,  in  an  undamaged  state.  Here,  his  Lordship 
lootiiuied,  the  guns  and  stores  were  never  restored^ 
the  voyage  was  completely  lost,  and  the  ship  itself  was 
never  fully  liberated  and  restored,  but  upon  an  actual 
iepo&it  of  a  large  sum  to  abide  the  event  of  the  appeal 
IS  to  the  entire  right  of  the  property  of  the  ship  itself, 
ind  subject  to  the  risk  of  the  plaintiffs  not  only  losing   * 

♦  See  above,  p.  35«. 
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that  deposit,  but  pf  being  condemned  in  damages  tt 

an  indefinite  amount/'  *  •' 


•  < 


LoM  of  tht  'A  loss  of  the  voyage  occasioned  by  a  peril  of  the  sea 

ip^^tbere  IS  a  causc  of  abandonment,  as  well  as  that  occasioned 

S^^"^  by  capture.  ■ 

"?<««•  •   A  Dutch  prize  was  insured  at  and  from  Tartcia  to 

LoM  of  tbe  >  r-       £*  ' 

▼opge  bj  a   London,  ship,  cargo,  and  freight,  free  from  partkttkr 

sMbacaiae  fl^^^^^-    The  ship  met  with  a  sqnall  of  wind  which 

of  abuidoa-  g^  damaged  her,  that  she  was  obliged  to  return  to  Tar- 

Manning  v.   tokiy  whcre  she  was  declared  unable  to  proceed  to  set 

PariL/th'    with  her  cargo.    She  could  not  be  repaired  in  any  of 

ed.2(Jo,       ijjg  English  islands  in  the  West  Indies,  and  many  of 

the  sugars  were  washed  out,  and  several  of  the  casks 

broke.    The  ship,  and  the  whole  of  the  cargo  were 

sold  accordingly  at  Tortola. — ^The  jury  ftimd  as  for  a 

total  loss,  and  a  new  trial  was  refused.    Lord  Man^U 

said,  **  If  by  a  peril  insured  the  voyage  is  lost,  it  is  a 

total  loss,  otherwise  not.    In  this  case  the  ship,  by  art 

irreparable  hurt  within  the  policy,  is  driven  'back  to 

Tortola,  and  no  ship  is  to  he  had  there  which  could 

take  the  whole  cargo  on  board.    There  were  only  two 

ships  at  Tortola,  and  both  could  not  take  in  the  cargo. 

To  show  how  completely  the  voyage  was  lost,  and  that 

no  ship  could  he  got,  the  assured  have  not  been  aUe 

to  send  that  part  of  the  goods  which  thiey  purchtted 

forward  to  London,*'  &c. 

But  not  a      ' '  But  a  mere  retardation  of  the  voyage  wHl  not  war- 

ationoftht  ^^^  the  assurcd  to  abandon. — Goods,  consisting  of 

^jSSnwoa  r  ^PP^^  ^^  iron,  were  insured  from  Zondon  to  QliefcCi' 

Wallia.       '  .  »  >  • 

S^iJt  •But  was  not  the  sum  deposited  at  Fflyo/ comprised  in  the  mooqr 
paid  into  court?  and  could  the  claim  of  tfie  Portuguese  ci^»tua 
ever  exceed  that  som  ? 


•  ♦ 
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rarranted  Jre4?  q/*  'parivcuXar  average.  The  ship  sailed 
torn  London  on  the  16th  of  September,  encountered 
^ery,  severe  gales  in  her  passage  to  the  banks  of  New^ 
Imndlandy  which  forced  her  back,  and  she  arrived  at 
Smsale  in  Ireland,  on  the  25th  of  October.  .  Upon  a 

■ 

iinrey^  it  was  found  that  a  thorough  repair  of  the 
Ecssel  was  necessary, ,  and  that  the  cargo  must  be  un-^ 
oaded  for  that  purpose.  The  copper  did  not  appear 
D^bci  damaged,  but  some  pf  the  boxes  of  iron  were 
bonaged  as  much  as  75  per  cent,  others  10  per  cent. 
Hie  repairs, could  nor  be  finished  so  as  to  enable- tbet 
ihip  to  reach  Quebec  that  season,  neither  could  any 
Hher  ship  be  procured  at  Kinsale  or  Cork  to  forward 
be  cargo  in  time,  so  that  the  voyage  was  abandoned  i 
he^  ship  did  not  sail  to  Quebec,. and  the  goods  were 
lold  as  damaged  at  Kinsale.  Notice  of  abandonment  • 
W9B  given,  which  the  underwriters  refused  to  accept, 
rhe  court  held,  that  this  was  not  a  total  loss  of,  the 
pK>ds.;  Lord  Ellenborough  said : — "  This  is  a  case  ^ 
ifhere  th.^re  was  not  an  actual  loss  of  the  cargo  or  the 
hip,  but  only  of  the  voyage  for  the  season ;  and  the 
inestion  is,  whether  such  a  loss  amounts  to  a  total  loss 
if  the  cargo  by  reason  of  the  abandonment.  Assum- 
Bg  that  the  case  of  Manning  v.  Newnham  was  \f  ell  de- 
eded, and  that  a  total  loss  would  be  recoverable  for  a 
^go  insured,  as  in  that  case^  firee  of  particular  average^ 
nd  situated,  under'  the  same  circumstances,  it  may  be 
ilbterved,  that  there  the  ship  received  an  irreparable 
nut,  and  that  no  ship  could  be  procured  to  take  ^the 
sargo  on  board,  so  that  that  case  is  widely  different. 
Sere  not  only  was  the  damage  not  irreparable,  but  it 
ippears  that  it  was  repaired  in  a  few  months.  In  that 
Me  the  cargo  became  in  effect  extinct^  the  ship  no 
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longer  existed,  nor  could  it  be  conveyed  at  all  in  8nj 
8bip ;  here  tl#e  cai^  was  capable  of  being  conveyed  after 
a  delay  of  a  few  months  only  in  the  same  ship*  •  . . 
What  case  has  ever  yet  decided,  that  a  tempoFary^  re^ 
tardation  is  a  good  cause  of  abandonment?  DisqK 
potntmenlof  arrival  is  a  new  head  of  abandonment  in 
insurance  law.  • . .  I  am  well  aware  thai  an  insurenee 
upon  a  cargo  for  a  particular  voyage  contempIaite»t]iit 
the  voyage  shall  be  performed  with  thatcai^,  and  any 
risk  which'  renders  the  cargo  permanently  lost  to  Ae 
assured  may  be  a  cause  of  abandonment.  lalikis  man* 
ner  a  total  loss  of  cargo  may  be  efieeted  not  only  by 
the  destruction  of  that  cai^,  but  by  a  total  permatt- 
cnt  incapacity  of  the  ship  to  perform  the  vcytLgef  that 
Is  a  destruction  of  the  contemplated  advenlore.  But 
an  interruption  of  the  voyage  does  not  wammt  the  as- 
sured in  disengaging  himself  from  the  adventure  and 
throwing  the  burden  ^n  the  underwricefft^ 
Hunt  V.  So,  where  under  similar  circnrastaneei  a  quanti^ 

Aalbitk  of  floui*  had  beeii  sold  Undamaged  at  Cork>  where  the 
^'  ^^'  vesscV  bound  for  Newfoundland,  had  •  been  obliged  to 
go,  and  thfere  was  found  totally  unfit  tobe  repaired, 
the  Cmirt  decided>  that  no  abandonment -^oonld-  take 
place,  because  this  was  a  retardation  of  th^  adventure 
only,  and  tlits  cargo,  (beingnot- of  nsuch-ft  perishable 
nature  as  to  make  the  retardation  a  iosa  of  the  cam-' 
modity)  might  have  been  forwarded  the  next  aeasoay 
^*  If  there  were  any  fact?,''  saW  Lord  Ellenborotigh,^  to 
lead  to  the  conclusion,  that  the  cargo  woukF  biive 
been  thus  materially  damaged  by  this  delays,  tbeysheutd 
have  been  found/^*  • 

*  Where  a  ship,  bound  to  Brittol^  Liverpool,  and  Dub^n^  was 
wrecked  near  th«  fonner  of  these  places;  and  6f  die.  esrgo  Urored, 
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The  principle :  that  a  retardation  of  the  voyage  is  no  Everth  v. 
eanae  of  abandonment,  was  applied  to  an  insurance  of  ^s.  27S. 
Gieigfat  under  the  following  circumstances.  It  was  a 
policy  on  freight,  valued  at  1,2001.  at  and  from  S%a 
ud  any  ports  in  the  JSaZ/tV  to  any  ports  in  the  United 
KiDgdom.  The  ship  was  chartered  to  sail  with  a  cargo 
[roan  London  to  Colbergy  and  from  thence  to  Riga, 
Aere  to  take-in  a  homeward  cargo  |  and  sailed  from 
ho9&d&n  and  arrived  at  iBtgo,  where  she  was  detained 
fiir  five  weeks  and  prevented  from  loading  by  the  -go^ 
ferament)  and  the  freighter  never  loaded  her^  A' few 
days  after  thedetention  ceasedj  the  frost  set  in,  which 
detained  her  till  the  springy  when  she  procured  a  frdght 
bom  other  persons,  and  returned  with  it  to  London, 
bat  the  expenses  of  her  detention  tionseeded  snch  freight. 
The  Court  held  that  the  delay  would  not  wwrant  an 
ibandonmetit,  and  that,  freight  being  eartied^^it  made 
DO  diflTerenoe  whether  this  was  the  particular  freight 
oonltucted  for  by  the  assured,  or  a  posterior  one. — 
Biis  was  an  insuranceon  freight  getieitUiy^  not  on  any  • 
specific  freight;  the  charter-party  was  only  material 
t»  riiow  that  up<»i  thC'Sbip'S  arrival  at  Riga  there  iMt'^ 
Ml  inofaoation  of  the  risk* 

'  Tlie  loss  of  the  voyage,  in  order  to  entitle  the  as*  Lo«ortht 
itted  to  abandon,  must,  of  course,  be  occasioned  by  a  ^£^^ 


peril  within  the  policy^ — ^It  is  not  in  the  pten  of  this  >)M>ttBoi 

xmsbtiDg  of  241  pipes  and  71  hogsheads  of  wme,  229  pipes  and  ^^^^* 
$r  hhds.  were  saved,  and  carried  to  Bristol^  of  which  fl  pipes  *ltod 
ia*hhds.  were  sound  and  fuU,  17  pipes  and  4  hhds.  were  quite 
saiplyi  and  therest  had  either  partiaUy; leaked  or  were  aflsctedssore 
n  less  with  salt  water,  and  it  would  have  been  imprudent  to  delay 
the  sale  tOl  the  ports  of  Liverpool  or  Dublin  could  be  reached;  this 
in»  considered' a  loss  of  the  voyage,  entMBg  tb^ttsMiredto  aban- 
lowMBt^  althoggh  lOO^peshad  bfeeniatended'to-btf  kojAed  at- 
Bristol.    Hudum  v,  Harrison,  8  Brad,  and  Bing,  97. 
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work  to  enter  into  a  detail  of  the  different  occurrences 
which  may  defeat  the  voyage  insured  without, the  uu* « 
derwriters  becoming  answerable;  it  will  be  sufficient 
to  mention  in  a  summary  manner  the  principal  cases 
r^^iiM   ^^^^^  h'Qyc  been  decided  on  this  subject. — ^Au  assured . 
3  Boi.  et     upon  goods  was  not  allowed  to  abandon,  where.the  cap-r 
tain,  hearing  that  if  he  did  enter  the  port  of  desUoa- 
tion,  the  vessel  would  be  lost  by  confiscation,  avoided 
that  port,  whereby  the  object  of  the  voyage  was  de- 
feated.   This  case  regalrded  an  insurance  on  goods,  of  ^ 
the  description  specified  in  the .  memorandum,  and 
l^xA  Abmnley  intimated,  as  a  ground  of  this  dedsion^ 
that  if  the  sale  of  the  goods  at  a  place  short  of  that  of 
the  destination  were  decided  to  be  a  total  los9  within 
the  policy,  this  would  afford  an  opportunity  to  the.as- 
.    sured  of  creatiqig  imaginary  dangers,  and  of  throwing 
a  loss  upon  the  underwriters  to  which  they  are  not 
LuVboekv.   liable  by  the  terms  of  the  policy.— In  a  sijdisequent 
6E9.50.     case  at  iVmPrtti^,  however,  the  same  principle. was 
applied  to  goods  not  of  a  perishable  nature. ,)  But  the 
plaintiff  being  nonsuited  upon  another. ground,:  the 
p^ioT.      case  never  came  before  the  court  again. — ^A.  vessel, 
11  £Ht,22.  bound  for  the  river  Plate,  was,  for  prudential, reasons,.. 
(  .  not  suffered  by, the  English  commander  of  the. only 

^'  place  then  in  the  hands  of  the  English  to  cJliter  that 

place,  and  bore  away  for  the  nearest  firiendly  port,  ift^ 
.    ;  which  voyage  she  sustained  damage.    The  assured  on 
5SIIS^*      goods  was  considered  as  not  covered  for  that  risk.— A 
11  Sifc^      temporary  British  detention,  the  object  of  which  was 
*  to  prevent  the  ship  sailing  to  a  port  where  an'  eimbargp ' 

was  laid  on  all  British  vessels,  did  not  entitle |Uie^ as-.' 
^^^     sured  to  abandon.-*'A  vessel,  destined^for  JSi^a».re* 
c^o^  turned  with  the  convoy  to.  (kpenhagen^^vi  embargo 
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beiDg  laid  on  all  British  ships  in  Russian  ports.  She 
afterwards  proceeded  with  the  convoy  to  Gottenburgh, 
where  she  might  have  entered,  but  on  the  30th  of  No- 
vember she  sailed  with  the  fleet  under  convoy  for 
England^  was  last  seen  on  the  3d  of  December,  and 
never  beard  of  afterwards.  Hostilities  between  this 
country  and  Russia  commenced  on  the  18th  of  Decem- 
ber. It  not  appearing  that  the  vessel  was  compelled 
to  return  to  England,  this  was  considered  a  voluntary 
abandonment  of  the  voyage.  Lord  EUenhorough  said^ 
*^  Had  the  ship  been  coming  home,  as  the  best  means 
of  getting  finally  to  Jtevalf  and  there  had  been  a  possi- 
bility of  her  being  able  to  accomplish  that  object  when 
the  loss  happened,  she  might  still  have  been  consi- 
dered in  the  course  of  her  voyage,  but  all  thought  of 
completing  the  origiual  voyage  seems  to  have  been 
abandoned  on  the  30th  of  November,  and  there  is  no 
colour  for  charging  the  underwriters  with  a  loss  which 
happened  subsequently  to  her  setting  sail  for  Eng- 
land." 

As  no  abandonment  can  take  place,  unless  at  some  No  potiai 
period  or  other  there  has  been  a  total  loss,  either  of  the  hoir«T«r 
voyage  or  of  the  thing  insured,'  no  pai*tial  damage,  SiSat*S« 
however  great,  can  warrant  an  abandonment  after  ar-  jJJJ^J^^ 
rival  of  the  ship. — So  where  a  ship,  on  arrival,  was  not  CuaUtr. 
worthrepairing,butthedamagewasfoundnottoexceed  i T«rm.R. 
48  per  cent.,  this  was  a  particular  average. — ^And  where  p^^n^,^ 
a  ship,  being  insured  for  six  months,  was  injured  during  I^^27» 
that  time,  but  could  not  be  repaired  till  after  the  ex- 
piration of  the  policy,  and  she  was  then  found  not  to 
be  irreparable,  but  in  the  progress  of  the  repairs  diffi- 
culties arose  for  want  of  materials,  which  determined 
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the  captaio  to  sell  her :  this  was  held  to  be  aa  aver- 
age  loss. 

The  same  rule  applies  to  goods,  not  enumerated  in 
the  memorandum,  arriving  at  the  place  of  their  destina- 
Boyfield  r.    tion. — ^There  is  indeed  a  case,  where  the  assured  was 
N.p.2Stn.  held  entitled  to  abandon  corn  which  had  arrived  so 
^^^*  damaged  as  to  be  worth  less  than  the  freight;  and  as 

this  case  was  decided  before  the  introduction  of  the  me- 
morandum, it  would  be  applicable  to  goods  generally. 
lx>rd  HarduHcke,  Chief  Justice,  said,  ^^  I  was  of  opinioo 
that,  within  the  reason  of  deducting  the  freight,  where 
the  salvage  exceeds  it,  (which  was  proved  to  be  the 
usage)  the  plaintiff  in  this  case,  where  it  fell  short,  was 
entitled  to  have  it  considered  as  a  total  loss. — ^But  the 
usage  upon  which  this  decision  was  founded,  especially 
as  applied  to  goods  arriving  at  their  destination^  was 
an  erroneous  method  of  calculating  particular  averages, 
for  which  a  better  one  has  been  legally  substituted  by 
the  decision  of  the  case  Lewis  v.  JRucfter.*  Indeed,  the 
object  of  the  assured,  in  abandoning  goods  not  com- 
prised in  the  memorandum,  or  not  insured  free  from 
particular  average,  after  they  arrived  in  a  damaged 
state,  can  be  no  other  than  to  throw  the  loss  of  the 
freight  upon  the  underwriter.  But  it  has  been  de- 
cided in  BaUlie  v.  ModigUani^f  that  the  underwriter 
upon  goods  shall  have  nothing  to  do  with  the  freight, 
so  that  the  decision  of  Lord  Harduoicke  has  been  cer- 
taioly  overturned  by  the  two  cases  just  mentioned. 


WiMtlit 

total  Ion 
upon  goods' 
exempted 
fromaTer* 
age  by 
the  memo* 
nudum,  or 


It  is  evident  that  the  underwriter  upon  goods  in- 
sured "  free  from  particular  average,'*  and  upon 
goods  exempted  by  the  Tnemorandum,  if  no  stranding 

f  Above,  p.  16.  t  Abo?e,  p.  18. 
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take  placC)  can  be  answerable  for  no  other  losses  upon  inmred  free 
such  goods  except  total  ones.*    We  have  seen  above,  cuiir  aver- 
(p.  364,  seqq.)  in  wliat  cases  such  goods  may  be  aban-  '^^ ' 
doned  upon  the   ground  of  the  voyage  being  lost. 
There  remains  now  the  question  to  be  considered,—* 
whether,  and  under  what  circumstances,  such  goods 
may  be  considered  as  totally  lost  at  the  charge  of  the 
underwriters,  if  they  continue  to  exist  in  specie  in  the 
hands  of  the  assured  ?     This  question  has  much  occu- 
pied the  attention  of  the  courts;  yet  it  does  not  appear 
to  be  so  fully  decided  as  to  remove  all  doubts  upon  this 
highly  important  subjects — ^I  shall  first  give  a  short 
narrative  of  the  principal  cases,  and  then  add  a  few 
remarks. 

A  cargo  of  peas  (which  article  falls  under  the  gene-  |*^[°"' 
ral  denomination  of  corn)  arrived  at  th^  place  of  its  n.  p.  Puk, 

7tVi  md    191 

destination  so  damaged  as  to  produce  only  one  fourth 
of  the  freight.  It  was  proved  to  be  the  usage,  that  if 
the  goods  mentioned  in  the  memorandum  arrive  at  the 
place  of  their  destination^  though  a  loss  amounting  to  a 
total  one  has  happened,  the  underwriters  are  not  liable. 
Upon  this  usage,  as  explaining  the  meaning  of  the 
memorandum,  Lord  Mansfield  considered  this  to  be 
an  average  or  partial  loss.  The  jury  accordingly  found 
for  the  defendant. 

# 

A  cargo  of  fish  was  insured  from  Newfoundland  to  Cockiag  ▼. 
iu  place  of  discharge  in   Portugal    The  ship  met  ^j^igi, 
with  such  bad  weather,  that  part  of  the  cargo  was  7th  ed. 
necessarily  thrown  overboard ;  and  she  was  ob]ige,d, 
though  bound  to  JFtgara,  to  put  into  Lisbon,  where  the 
cargo  was  surveyed  by  the  board  of  health,  and  found 

*  They  are,  of  course,  aa'swerable  for  general  average ;  and  as  to 
charges,  see  hereafter. 
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to  be,  through  sea  damage,  rendered  of  no  valtie,  so 
that  the  ship  did  not  proceed  to  Figara. — ^The  court 
were  of  opinion  that  the  uodenvriter  was  answerable 
for  the  general  average  only.  Lord  Mansfield  said, 
that  the  underwriter,  by  the  memorandum^  unless 
the  ship  be  stranded,  engages  only  for  a  total  loss. 
''  Now  a  total  loss  of  the  thing  insured,  is  the  absoltUe 
destruction  qfit,  by  the  wreck  of  the  ship.  The  fish  may 
come  to  port  damaged  and  stinking ;  still  as  the  com- 
modity specificaUy  remains,  the  underwriter  is  dis- 
charged.'' 
M*Aiidrtwi  And  where  a  cargo  of  fruit,  after  the  ship  had  been 
N.P.Ptek,  taken  and  retaken,  arrived  at  the  place  of  destination 
•^  *85.  ^j^j^  ^  damage  of  80  per  cent..  Lord  Kenyon  said,  that 
the  plaintiff  could  not  recover  for  a  partial  loss, 
because  ther-ft  was  no  stranding;  nor  for  a  total  loss, 
because  the  voyage  was  not  lost,  nor  the  commodity 
wholly  and  actually  destroyed.  Had  the  assured  heard 
of  the  capture  before  the  ship  was  in  safety,  he  might 
have  abandoned. 
DyMu  r.  A  cargo  of  fruit  was  so  much  damaged  from  sea 

3  Bot.  Sl  water  during  the  voyage,  that  on  its  arrival  at  an  in- 
'^*^*'  termediate  port,  into  which  the  captain  was  obliged  to 
put  in  distress,  it  was  rotten  and  stinking,  so  that  the 
government  prohibited  the  landing  it,  and  it  was, 
therefore,  thrown  overboard.  The  ship  also  was  so 
much  damaged  as  to  be  unable  to  proceed  upon  the 
voyage,  and  was  sold.  When  this  case  came  before 
the  court.  Lord  Alvanley  said,  ^'  If  I  understand  the 
policy,  as  restrained  by  the  memorandum,  the  under- 
writer agrees,  that  all  commodities  shall  arrive  safe  at 
the  port  of  destination,  notwithstanding  the  perils  In- 
sured against,  but  that  he  will  not  be  liable  to  pay  for 
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any  partial  loss  on  fish,  or  the  other  articles  contained 
in  the  memoratubim,  because  those  articles  being  liable 
to  deterioration  from  many  circumstances,  independent* 
of  the  perils  insured  against,  he  would  continually  be 
harassed  with  claims  for  partial  loss,  alleged  to  have 
arisen  from  the  perils  mentioned  in  the  policy.  Unless^ 
therefore,  the  consequence  of  the  damage  sustained 
be  the  total  loss  of  the  commodity,  the  underwriter 
does  not  agi*ee  to  be  answerable ; ,  but  if  the  com- 
modity be  totally  lost  to  the  assured,  he  undertakes  to 
pay.  If  this  be  not  the  meaning  of  the  memorandum 
it  ought  to  have  been  said,  that  the  imderwi'iters 
would  not  be  answerable,  unless  the  commodities 
enumerated  actually  went  to  the  bottom.  The 
question  is, — What  is  a  total  loss  ?  •  • .  Here  it  is 
found  that  the  necessity  of  throwing  the  cargo  over- 
board arose  from  sea-water,  shipped  during  the 
voyage;  and  that  the  commodity  was  in  such  a 
state,  that  it  could  not  be  suffered  to  remain  on  board, 
consistently  with  the  health  of  the  crew.  In  conse- 
quence of  this  necessity,  the  commodity  was  annihi- 
lated by  being  thrown  overboard. — Kad  it  not  been 
so  annihilated,  it  would  have  been  annihilated  by 
putrefaction :  and  is  it  not  as  much  lost  to  the  assured^ 
by  being  thrown  overboard,  as  if  the  captain  had  . 
waited  until  it  had  arrived  at  complete  putrefaction  ? 
The  case  of  Cock'mg  v.  Frazer  was  the  only  thing  which 
raised  any  doubt  in  my  mind,  and  it  is  certainly  a  very 
strong  case.  But  the  authority  of  that  case  is  much 
shaken  by  the  obsei*vation  of  Lord  Kenyan  upon  it  in 
Burnett  v.  Kensington.  I  suspect  that  the  words  '  of 
no  value,'  applied  to  the  cargo  in  the  case  of  Cock.  w. 
Fn  are  somewhat  too  large^  and  thftt  the  feet  was^ 
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not  that  the  cargo  was  in  such  a  state  as  to  make  It 
impossible  to  preserve  it^  but  that  it  was  so  much 
damaged  as  to  be  no  longer  valuable  to  the  owners, 
because  it  was  not  worth  carrying  to  the  port  of  des- 
tination. Lord  Kmycny  speaking  of  Cock.  v.  Fr.;  says, 
that  he  cannot  subscribe  to  the  opinion  there  given^ 
that,  ^  if  the  commodity  specifically  remain^  the  under- 
writer is  discharged/  I  think  myself^  therefore^  at 
liberty  to  consider  the  case  of  Codk.  v.  Fr.  as  some- 
thing  less  strong  than  it  appears  to  be.  The  question  is, 
whether  the  loss  which  has  happened  be  not  as  much 
a  total  loss  as  if  the  waves  had  carried  the  cargo 
overboard,  or  as  if  it  had  been  directly  prevented  firom 
arriving  at  the  port  of  destination,  by  some  of  the 
perils  insured  against  ?  I  never  have  understood  that 
the  underwriters  insure  fish  against  no  perils,  which 
do  not  end  in  a  total  annihilation  of  the  commodity," 
&c. — ^The  other  judges,  concurred^  and  there  was  judg- 
ment for  the  plaintiff. 
Andenon         A  cargo  of  com  was  insured  firee  fi^m  particular 
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A«,7iBait,"  average.  The  ship  was  stranded  upon  her  voyage, 
E2lt*W3^  an^  there  was  a  submersion  of  the  cargo  at  high 
water  for  nearly  a  month.  The  assured  might  have 
abandoned  while  the  com  remained  under  water,  yet 
as  it  was  afterwards  saved,  though  damaged,  and  re- 
stored, it  was  held  not  to  be  a  total  loss,  there  having 
been  no  abandonment  in  time. 
MlSwId  ^  quantity  of  flax,  valued  at  4007.,  was  insured  from 

15  East,  London  to  Exeter ^  warranted  free  of  particular  average. 
The  ship  was  wrecked  on  the  coast  of  Sussex  ;  about 
one-sixth  of  the  flax  came  on  shore  loose  and  we^  and 
was  sold  for  \\h  net;  the  remainder  was  entirely  lost 
"-^As  there  had  been  no  abandonment,  h  was  decided 
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ibat  the  plaintiff  was  entitled  to  recorer^  as  for  a  total 
I0S89  the  value  of  that  part  which  was  in  fact  totally 
lost;  and  that  he  was  not  entitled  to  recover  for  that 
part  which  continued  to  subsist  in  q)ecie^  though  de- 
teriorated in  value. 

Tobacco  and  sugar  were  insured  at  and  from  HeU^  Tbompion 
goland  to  Londotiy  free  from  particular  average.    The  ezc^Am. 
ship  was  completely  wrecked  oflF  Heligoland,  but  the  ^^ 
goods  were  afterwards  got  on  shore  in  a  very  damaged 
and  unprofitable  state ;  the  sugars  being  mostly  washed 
out  of  the  hogsheads^  and  the  tobacco  quite  spoiled 
by  the  sea-water.    The  assured  gave  immediate  notice 
of  abandonment. — ^This  was  not  considered  a  total 
loss.  Lord  EUenbcroughy  Chief  Justice,  said: — ^'^  All  the 
goods  were  got  on  shore  and  saved,  though  in   a 
damaged  state.  •  •  We  can  only  look  to  the  time  when 
the  loss  happened,  and  the  goods  were  landed,  and 
then  it  was  not  a  total  loss,  however  unprofitable  they 
might  afterwards  be.'' 

Fifty  four  hogsheads  of  sugar  were   insured  free  HedburyT. 
from  particular  average.    The  ship  was  stranded  and  7  Tauat. 
all  the  packages  came  on  shore  with  a  small  quantity  ^^* 
of  sugar  remaining  in  each,  so  that  of  6480  loaves, 
78  only  were  saved  dry  and  45  wet. — ^The  jury  found 
for  the  defendant,  (though  recommended  by  Lord  Chief 
Justice  ClibbSf  to  find  for  the  plaintifi^,  subject  to  the 
opinion  of  the  court,  whether  this  was  a  total  or  a 
partial  loss?)  and  the  court  reftised  a  rule  for  a  new  trial. 

Rice,  insured  firee  from  particular  average,  was  Giennier. 
materially  damaged  by  the  ship  being  wrecked  within  ^^-  ^^ 
the  port  of  delivery,  but  came  to  the  hands  of  the  con-  s»  371. 
signees,  and  produced  only  9721,  and  the  freight  of  it 
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amounted  to  17621.    The  court  considered  this  as  a 
particular  avei^e  only. 

> 
■  •         •     • 

From  all  these  decisions  it  appears  without  contra- 
diction^  that  when  goods  warranted  *^  free  of .  parti- 
cular average/'  (or  *^  free  of  particular  average  unleiis 
the  ship  he  stranded^"  and  where  no  stranding  takes 
place)  are  saved^  so  as  to  remain  in  specie  in  the 
hands  of  the  assured,  and  are  of  Bome  value,  however 
small,  even  much  less  than  the  freight,  this  is  only  a 
particular  average,  and  no  abandonment  can  take 
place.  And  if  part  of  the  goods  be  wholly  lost  and 
another  part  saved*  that  part  which  is  wholly  lost  is 
considered  a  total  loss  upon  the  underwriter,  even 
without  abandonment,  and  the  loss  on  the  part  speci- 
fically remaining  in  the  hands  of  the  assured,  however 
small  its  value  may  be,  is  a  particular  average,  unless 
an  abandonment  be  made  while  the  loss  continues  in 
its  nature  total. — But  if  the  goods,  although  they 
' f  specifically  remain,  be  of  no  value  whatever  to  the 
:  assured,  it  is  a  question  whether  this  be  or  be  not  a 
**  ^    total  loss  at  the  cliarge  of  the  underwriters  ? 

Mr.  Justice  Fark  *  endeavours  to  reconcile  the 
,  cases  of  CoclAng  v.  Frazer^  and  Dyson  v.  Rowcroft,  by 
observing,  that  in  the  former  there  was  no  disability  of 
the  ship  to  proceed  to  her  destination,  but  that  she  did 
not  proceed,  because  the  cargo  was  of  no  vo/ue  through 
perils  of  the  sea,  so  that  this  was  a  voluntary  and  not 
a  compulsory  abandonment  of  the  voyage ;  whereas 
in  the  latter  the  ship  was  unable  to  proceed,  which 
circumstance  created  a  total  loss  of  the  voyage. — ^If 

*  7th  ed.  p.  18S, 
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this  distinction  were  the  true  cause  of  decbion  in 
Ihfson  v.  Bowcroft,  the  rule  would  then  simply  be :  if 
goods  of  the  above  description  arrive  at  their  destina- 
tion,  or  might  have  been  forwarded  to  that  place,  but 
for  the  damage  sustained,  it  is  a  particular  average  at 
the  charge  of  the  assured;  but  if  the  goods  cannot  be 
forwarded  because  the  ship  is  wrecked  and  no  other 
to  be  had,  or  because  the  voyage  is  lost,  then  it  is  a 
total  loss  upon  the  underwriter,  let  the  state  of  the 
commodity  be  what  it  will. .  The  goods  would  then, 
as  to  the  question  respecting  a  total  loss,  be  always 
considered  as .  having  remained  sound ;  and  goods 
arriving  at  their  destination  in  an  entirely  useless  state; 
and  goods  not  being  forwarded  to  their  destination  on 
account  of  being  already  rendered  useless  by  accidents 
of  the  sea,  exempted  from  the  oMigation  of  the  un- 
derwriter,.  would  then,  very  consistently  be  treated 
in  the  same  manner.   .  . 

But  it  appears  quite  clear  to  ,me,  that  Lord  Alvan^ 
fey'«  judgment,  in  Dyson  v.  Rowcrofi,  was.  not  founded 
upon  the  circumstance  of  the  voyage  being  lost.  His 
Lordship  is  most  undoubtedly  of  opinion  that  where 
the  goods,  although  they  remain  specifically,  are  ren- 
dei'ed  literally  and  absolutely  worthless  by  sea  damage, 
the  undenvriter  is  answerable;  he  observes,  that 
by  the  circumstance  of  the  goods  being  neces- 
sarily thrown  overboard,  they  were  as  completely  lost 
to  the  assured  as  if  they  had  been  annihilated  by  putre- 
faction; and  he  endeavours  to  distinguish  this  case 
from  Cocking  v.  Frazer,  by  supposing  the  words  **  of 
no  value "  applied  to  that  case,  to  be  somewhat  too 
large,  which  implies  that  the  cargo  in  that  case  was 
still  of  some  value^  though  it  might  not  be  worth 
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carryiDg  to  tbe  port  of  destination.  No  mention  ii 
made  by  him  of  tbe  loss  of  tbe  voyage^  nor  does  it 
appear  tbat  no  otber  vessel  was  to  be  had^  which 
might  have  carried  the  cargo  to  its  destination,  had  it 
remained  sound.*^And  in  Cologan  v.  London  Auurana 
Company,^  Lord  EUenborough  and  the  present  Lord 
Qiief  Justice  Mbott  consider  tbe  opinion  of  Lord  Afon^ 
fieldy  in  Cocking  v.  Ftxuser,  and  that  of  Lord  AhavJeiff 
in  Dyson  v.  Rowcrqftf  as  opposed  to  each  other.  It 
being  argued  (as  to  tbe  585  bushels  of  wheat  which 
Were  rendered  useless  by  sea- water  and  thrown  over- 
board by  order  of  tbe  magistrates)  that  when  the 
commodity  remains  in  specie,  though  rendered  of  no 
value  by  a  peril  insured  against,  according  to  Cocki$tg 
V.  f)raz€r,  a  total  loss  cannot  attach.  Lord  EUenborougk 
said,  ^^  as  to  this  point,  if  it  were  material,  I  should 
incline  to  the  opinion  of  Lord  jilvanley,  in  Dyion  v. 
Rowcroft,  in  preference  to  tbat  of  Lord  Mat^field,  in 
Cocking  V.  Frazer.  Considering  the  contract  of  in- 
surance as  a  contract  of  indemnity,  it  surely  cannot 
be  less  a  total  loss  because  tbe  commodity  subsists  in 
specie,  if  it  subsist  only  in  tbe  form  of  a  nuisance.f 
There  is  a  total  loss  of  the  thing,  if,  by  any  of  tbe 
perils  insured  against,  it  is  rendered  of  no  use  what- 
ever ;  although  it  may  not  be  entirely  annihilated/' 
And  Lord  Chief  Justice  Abbott  said,  *^  If  it  were  neces- 
sary to  offer  any  opinion  on  this  point,  I  should  atrongly 
incline  to  the  conclusion,  that  this  was  a  total  ton  tff 
part.'' 

The  opinion  now  prevalent  on  this  subject  then 

^  See  abofe,  p.  359. 
t  In  Thompun  v.  Royal  EjfcM.  As$,  (above,  p.  375),  the  tobaooe  alio 
subsisted  in  the  form  of  a  nuisance.    But  it  seems  tliat  it  was  not 
io  at  the  time  it  was  landed. 


GHAP.  VIII.]  and  Alnmdonment/  979 

appears  to  be^  that  when  articles  of  the  above  descrip- 
tioD^  by  sea-damage  or  any  other  peril  insured  against, 
are  rendered  of  no  value,  although  they  continue  to 
subsist  in  specie,  this  is  a  total  loss  at  tbe  charge  of 
the  underwriter.  *  And  I  presume  that  the  liability 
of  the  underwriter  would  be  the  same,  if  the  goods 
arrive  in  that  state  at  the  place  of  their  destination, 
for  the  arguments  of  Lord  Alvanley  are  equally  ap- 
plicable to  that  case.  It  is  true  that  Mason  v.  Skurray 
is  against  it,  for  there  the  evidence  was  in  general 
terms  and  without  reference  to  the  small  value  of  the 
cargo.  But  it  is  not  more  against  it,  than  Lord  Mans- 
field's  opinion  in  Cocking  v.  Frazer  is  against  Lord 
jllvanley's  in  Dyson  v.  Howcrofi.  In  the  other  cases, 
where  the  goods  arrived  at  their  destination  {M^ An- 
drews V.  Faughan,  and  Glennie  v.  London  Assurance 
Company)  the  cargo  was  of  some  value,  and  in  the 
latter  Lord  EUenborough  expressly  says,  *^  It  appears 
that  the  rice,  which  is  said  to  be  totally  lost,  produced 
972/.  Assuming  it  to  have  produced  nine-tenths  less 
than  its  value,  that  will  not  make  it  a  total  loss.'' 
Which  seems  to  imply  that  if  it  had  produced  nothing 
that  would  have  made  it  a  total  loss. 

It  deserves  to  be  noticed  here,  that  the  French  law, 
with  respect  to  the  clause  "free  from  average,"  is 
extremely  different  from  the  English.  That  clause 
exonerates  the  underwriter  from  general  as  well  as 

•  But  what  is  the  meaning  of  the  expression  "  of  no  value  ?" 
Suppose  a  quantity  of  fish,  valued  at  100/.  to  be  entirely  rotten. 
If  it  can  be  sold  for  1/.  to  serve  as  manure,  will  this  be  a  vahie,  to 
as  to  exonerate  the  underwriter?  In  this  respect  it  would  be  better 
to  fix  a  certain  percentage,  as  in  the  French  law,  as  the  critenon  of 
the  liabOiqr  of  the  underwriters.    See  below. 
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particular  average^  except  in  cases  wliere  abandon- 
ment is  allowed ;  and  in  tbose  cases  the  assured  is  at 
liberty  either  to  elect  abandonment  or  to  claim  as  for 
an  average  loss,*  In  cases  of  principal  misfortunes, 
therefore,  (like  Anderson  v.  Royal  Exchange  Jss.  Co.^ 
Davy  v.  3Iiybrd,  Thompson  v.  Royal  Ex.  Ass.  Co., 
Hedbury  v.  Pearson,)  the  assured  might  have  abandoned 
in  France.  Formerly  the  underwriters  were  exempt 
by  the  clause  from  any  average,  however  consider- 
able ;t  but  at  present,  as  a  loss  or  deterioration  of  75 
per  cent,  of  the  thing  insured  entitles  the  assured  to 
abandon,  the  underwriters  upon  goods  insured  with 
the  clause  become  liable  to  such  loss,  the  same  as  if 
the  insurance  had  been  without  limitation.  The  ob- 
ject and  utility  of  this  regulation  is  obvious :  only  it 
ought  to  have  been  determined,  how  the  loss  is  to 
be  calculated,  whether  upon  the  gross  or  net  proceeds, 
and  whether  with  or  witliout  reference  to  the  value 
in  the  policy ;.  and  the  assured  ought  not  to  be  allowed 
to  throw  the  loss  of  freight  upon  the  underwriter  on 
the  goods,  but  to  claim  in  such  cases  as  for  an  average 
loss  only. 

By  whom  As  by  thc  salvBge  of  goods,  insured  free  of  particular 
■nd  «her*  average,  from  shipwreck,  &c.,  a  total  loss  is  prevented, 
chaigetare    which  would  havc  fallen  upon  the  underwriter,  it 

to  be  borne.  '^ 

seems  obvious  that  the  salvage  charges  must  be  borne 
by  the  underwriter,  although  the  degree  of  the  aver- 
age sustained  by  the  goods  has  no  influence  upon  him. 
In  a  similar  manner,  when  a  cargo  of  corn,  &c.,  arrives 
damaged  at  an  intermediate  port,  the  charges  not  only 

•  Code  de  commerce,  i  409.  f  Emer.  I,  664. 
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of  warehousing,  but  also  of  drying  and  preserving  the 
com  must  fall  upon  the  underwiriter,  because  thereby 
the  loss  is  prevented  becoming  a  total  loss  at  his 
charge. 

By  the  following  decision  it  appears,  that  if  goods  Don  these- 
reach  the  place  of  their  destination^  not  in  the  ship  in  ^hTgoodi 
which  they  are  insured,  but  in  another,  having  been  ^  ^^ 
removed  in  consequence  of  one  of  the  perils  insured  by  one  of 

.    ,  ,  ,  the  peril! 

against,  it  is  a  total  loss.  insured 

1960  boxes  of  soap  had  been  insured  on  board  the  2^1^*/*"" 
Young  Peter  from  Liverpool  to  Oporto,    The  ship  in  ^^^^jf 
attempting  to  pass  the  bar  to  get  into  the  harbour  of  BuUer  ▼. 
OpoftOy  ran  aground  without  the  bar,  and  there  bilged.  lo"j^  sit-" 
The  water  flowed  in  and  wetted  that  part  of  the  soap  ^^^^ 
which  was  towards  the  bottom  of  the  hold,  but  out  of  1806,  cited 
1950  boxes  only  J  7  were  totally  lost,  the  rest  were  T.Lond.As8. 
saved  and  carried  ashore  in  barges,  and  delivered  into  ^sf^l*^ 
the  warehouse  of  the  assured,  and  it  appeared  that 
they  had  sustained  damage  from  the  sea-water  not 
exceeding  20  per  cent.,  which  were  covered  by  the 
money  paid  into  court  by  the  defendant.-^Lord  Ellen- 
borovgh  held  this  to  be  a  total  loss  without  abandon- 
ment.— ^When  this  case  was  mentioned  in  the  argu- 
ment in  Gletinie  v.  Lond.  Ass.  Co,  to  show,  that  where 
the  goods  do  not  arrive  in  the  ship  the  loss  is  total. 
Lord  Ellenborotigh  said,  "  In  the  case  mentioned,  the 
ship  was  lost  off  the  bar,  which  was  the  same  thing 
as  if  she  had  been  lost  on  the  high  seas ;  there  was  a 
total  loss  of  voyage,  as  far  as  respected  the  ship,  she 
had  neither  arrived  nor  couhl  she  arrive.    Taking  it, 
therefore,  that  the  ship  and  cargo  were  united  for  the 
adventure,  there  the  conjoint  adventure  of  the  ship 
and  cargo  was  disappointed. 
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.  If  we  regard  this  case  with  respect  to  the  principles 
of  indemnity  only,  it  is  clear  that  no  total  loss  bad 
happened.     The  amount  of  the  damage  effectnally 
sustained  had  been  paid  into  court,  and  we  may  well 
apply  here  the  words  of  Lord  Man^fkldj  inHamilUmy. 
Mendes :  ^^  It  is  impossible  that  any  man  should  desire 
to  abandon  in  a  case  circumstanced  like  the  present, 
but  for  one  of  two  reasons,  namely,  either  because  he 
has  overvalued,  or  because  the  market  has  fallen  be* 
low  the  original  price.    The  only  reasons  which  can 
make  it  the  interest  of  the  party  to  desire,  are  con- 
clusive against  allowing  it.    It  is  ui^ust  to  turn  the 
fall  of  the  market  upon  the  insurer,  who  has  no  con- 
cern in  it,  and  could  never  gain  by  the  rise.    And  an 
overvaluation  is  contrary  to  the  general  policy  of  the 
marine  law;  contrary  to  the  spirit  of  the  act  of  19 
Geo.  II. ;   a  temptation  to  fraud,  and  a  great  abuse ; 
therefore  no  man  should  be  allowed  to  avsdl  himself  of 
having  overvalued.  .*.  .The  insurer  ought  never  to  pay 
less,  upon  a  contract  of  indemnity,  than  the  value  of  the 
loss,  and  the  assured  ought  never  to  receive  more." — 
Nor  was  this  a  real  loss  or  even  a  protraction  of  the 
voyage,  for  the  goods  were  delivered  to  the  assured 
without  loss  of  time.    So  that  it  can  be  considered 
only  a  constructive  loss  of  the  voyage,  upon  the  ground 
of  the  goods  being  separated  fix)m  the  ship.    But  I 
can  find  no  case  in  which  the  voyage  was  considered 
as  lost  for  that  reason.     In  Manning  v.  Neumham, 
Lord  Man^ld  stated  the  circumstance,  that  no  ships 
could  be  procured  to  take  the  cargo  to  London^  as  a 
ground  of  abandonment  of  the  cargo,  which  implies, 
that  if  the  cargo  had  arrived  in  London  in  another 
vessel,  there  could  have  been  no  abandonment.    And 
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in  Hunt  v.  Roy,  Ex,  Ass.  Co.  the  voyage  was  not  con- 
sidered as  lost^  because  the  flour  might  have  been  for- 
warded by  another  vessel  the  next  season.    It  is  tnie 
that  in  these  cases  the  goods  were  insured  free  from 
particular  average ;  but  it  seems  that  the  rule^  ttiat 
the  voyage  is  not  lost  when  the  goods  can  be  tran- 
shipped^ is  still  more  applicable  to  goods  not  liable  to 
deterioration^  because  to  such  goods  a  delay  is  less  in- 
jurious.    Nor  do  I  find  that  an  express  distinction 
has  ever  been  made  in  this  respect  between  goods 
insured  with  or  without  the  exception.    On  the  con- 
trary^ jyi r.  Justice  JBayley,  in  Hunt  v.  JRoy.  Exch.  Ass., 
says,  "  The  object  of  the  memorofidMm  was  to  place 
the  subject-matter  of  insurance,  whicli  was  of  a  perish- 
able nature,  on  the  footing  of  an  imperishable  com- 
modity."— (Does  not  this  imply,  that  goods  comprised . 
in  the  memorandum  shall  in  all  cases,  except  that  of 
a  particular  average,  be  treated  like  all  other  goods  ?) 
^^  This  is  a  policy  on  goods,  which  are  not  so  neces- 
sarily  connected  with  the  ship,  that  if  the  ship  be  lost, 
there  must  be  of  course  a  loss  of  voyage  with  respect 
to  the  goods ;  because  if  the  goods  be  in  safety,  they 
may  be  transhipped  and  conveyed  to  their  destination/' 

Where  a  vessel  was  lost,  and  a  considerable  propor- 
tion of  the  cargo  was  saved,  partly  sound  and  partly 
damaged.  Lord  C.  J.  Dallas  expressed  it  to  be  his 
private  opinion,  tliat  if  the  profits  be  reduced  one  half, 
it  is  not  incumbent  on  the  owner  to  prosecute  his 
voyage.* 

It  occurs  frequently  that  goods,  after  the  loss  of  the 
original  vessel,  are  transhipped  to  their  destination, 
and  the  underwriter  is  understood  to  run  the  risk  as  if 
*  la  Hudson  ▼•  Uwrritony  3  Brod.&  Ping.  105. 
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no  change  bad  taken  place.*  If  the  assured  were 
allowed,  in  such  cases,  to  claim  as  for  a  total  loss  even 
without  abandonment^  because  the  goods  arrived  in 
another  ship,  it  is  evident,  that  this  would  enable  him 
to  throw  the  eventual  fall  of  the  market  upon  the 
underwriter. 

Ship  left  by       fhe  dcscrtion  of  the  ship  by  the  crew  does  not  of  itself 

the  crew.  *      ^ 

ThomieT  ▼.  amouut  to  a  total  loss.    This  was  determined  under  the 
2Bun.\    following  circumstances.    A  ship  insured  from  HuU 
AW.  513.     iQ  ffgyy  Yorkj  received  considerable  damage  from  tem- 
pestuous weather,  and  the  crew,  completely  exhausted, 
deserted  the  ship  on  the  high  seas  for  the  mere  preser- 
vation of  their  lives.    The  ship  was  then  taken  posses- 
sion of  by  a  fresh  crew,  who  succeeded  in  conducting 
her  safely  into  Newport  in  Rhode  Island,  from  whence, 
had  she  been  refitted  and  repaired,  she  might  easily 
have  proceeded  to  New  York.    And  the  ship  having 
been  sold  under  the  decree  of  the  Admiralty  court  to 
pay  the  salvage;  which  the  assured,  who  lived  at  New 
York  and  knew  of  all  the  circumstances,  might  have 
prevented,  it  was  held  by  the  court  of  King's  Bench, 
that  they  had  no  right  to  abandon,  and  that  there  was 
no  more  than  a  partial  loss, 
ifacirgo.        If  the  thing  insured,  by  one  of  the  perils  insured 
Se  MriU     ag^^^st,  is  taken  out  of  the  possession  of  the  assured, 
vamtA        tJijs  IS  a  total  loss. — A  ship  and  her  cariro  were  insured 
taken  out  of  from  Sierra  Leone  to  London  \  the  cargo,  consisting 
•iMi^ofX    ^f  wood,  was  valued  at  121.  per  load.    The  ship  re- 
Mwwdj^this  ceived  on  board  at  Sierra  Leone  233  logs  of  timber, 
lotf.  being  about  260  loads,  and  on  her  voyage  was  bar- 

Reid,  ratrously  taken  by  the  crew  to  JBarbadoes,  where  the 

5  Barn.  & 

Aid.  597.  *  ^ hntamour  v.  Staples,  1  T.  R.  6 1 1.  n. 
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ship  was  condemned  and  sold^  and  47  logs  of  timber 
were  also  sold  to  pay  the  charges  incurred  there^  and 
the  remaining  186  logs  were  forwarded  to  London 
and  arrived^  where  they  were  sold  (but  not  by  the 
plaintiff)  at  the  rate  of  61.  per  load.  The  question 
was,  whether  this  was  to  be  considered  a  total  loss 
with  benefit  of  salvage^or  an  average  loss. — Lord  Chief 
Justice  Abbott  said^  ^'  I  am  of  opinion  that  this  is  a  case 
of  a  total  loss  with  benefit  of  salvage.  The  case  is  plainly 
distinguishable  from  all  the  cases  cited  in  argument. 
(Glenme  v.  L/ond.  Jss.,  Anderson  v.  fFallis,  Hunt  v. 
Roy.  Exch.  Ass.) — In  those  cases  the  cargo  was^  during 
the  whole  time,  in  the  possession  of  the  assured.  Here, 
by  the  fraud  and  barratry  of  the  master  and  mariners^ 
the  cargo  was  taken  out  of  the  possession  of  the  assured. 
From  that  time  ii  became  to  them  a  total  loss.  The  pay- 
ment of  the  wages  and  the  sending  home  of  the  186 
logs,  were  not  acts  of  the  assured,  or  of  any  person 
authorised  by  him.  I  think,  therefore,  this  was  a  total 
and  not  an  average  loss.'' 

In  most  foreign  countries  positive  regulations  have  MMng 
been  made,  to  ascertain  the  time  in  which  a  missing  ship      ^* 
may  be  considered  as  totally  lost.    No  such  regulations 
exist  in  this  country.     The  underwriters  generally 
pay  a  total  loss,  when  the  arrival  of  the  ship,  consider- 
ing all  circumstances,  must  be  reasonably  despaired  of. 

Abandonment  being  a  transfer  of  the  property  in-  Eftct  ol 
sured  to  the  underwriter,  it  follows  that,  if  it  once  be  ^^^'^H!^^ 
properly  made  and  completed,  it  cannot  be  annulled  by 
any  subsequent  event,  or  by  the  voluntary  act  of  either 
party.    The  underwriter  cannot  liberate  himself  from 

2c 
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his  engagement,  if,  after  an  abandonment  made  con- 
sistently with  the  laws  of  his  country,  or  voluntarily 
by  him  accepted,  the  thing  insured  arriv^  ;•  nor  can 
the  assured,  who  is  in  no  case  bound  to  abandon,  re*' 
yoke  a  transfer  voluntarily  entered  into,  if  he  finds  it 
to  operate  in  favour  of  the  underwriter. 

But  the  abandonment  is  irrevocable  only  whei'e  the 
loss  was  in  fact  total  at  the  time ;  and  if  it  appear  to 
have  been  made  upon  information  that  proves  false  <ur 
unfounded,  it  will  be  void  ip^o  jtire.t 

The  abandonment  entitles  the  underwriter  not  only 
to  all  that  may  be  saved  of  the  effects  insured,  but 
also  to  the  compensation  which  the  assured  may  re- 
ceive  for  the  iiyury  from  which  the  loss  arose.^ 

A  transfer  of  goods  necessarily  includes  the  eventual 
profit  on  such  goods :  hence  it  is  clear  thai  an  ex- 
pected profit,  if  separately  insured,  cannot  be  aban- 
doned, for  else  the  same  thing  would  be  abandoned  to 
two  different  persons  at  the  same  time. 
Whether  an      But  what  is  the  effect  of  an  abandonment  iA  the 
m!!r^of  the  vessel  ?    Does  it  transfer  the  freight  which  she  earned 
^p  ttani*    after,  or  even  that  which  she  earned  before  the  aban- 

f  en  the  ' 

freight  ?  donment  ?  And  what  is  the  situation  of  the  underwriter, 
on  freight  after  an  abandonment  ?  These  important  and 
difficult  questions  have  long  been,  and  are  in  a  certain 
measure  still,a  subject  of  controversy;  our  courts  have 
for  a  long  time  avoided  to  decide  them,  and  although 
we  have  now  the  decision  of  the  court  of  King's  Bench, 
confirmed  by  that  of  the  Common  Pleas^of  an  important 

*  Guidon  dt  la  mer,  ch.  7,  art.  13;  Code  de  commenty  art  S85 ; 
£mei.  II.  194.— See  abo  Da  Coe/a  t.  Friih^  4  Bur.  1966. 

t  Marshall,  II.  cha.  IS,  §.  4.   See  also  Lord  ElUnhanmgkf  in 
bridge  v.  Neilson,  10  East,  316;  Emer.  II.  19T. 

i  vRmiM  V.  CockroHf  in  Chan.  If  49, 1  Ver.  98. 
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case  of  this  description,  yet,  as  that  case  does  not  com- 
prise tbose  questions  in^all  their  generality,  it  will  still 
be  necessary,  in  a  work  of  this  nature,  to  make  them 
the  subject  of  a  full  investigation.  This  will  be  greatly 
facilitated  by  adverting  to  the  principles  of  indcftunity 
respecting  ship  and  freight,  as  laid  down  in  the  second 
chapter  of  this  work,  and  I  request  the  reader  to  recall 
to  his  memory  the  contents  of  the  pages  from  46  to  57* 
From  what  has  been  said  there,  it  will  be  clear,  that 
the  relation  which  exists  between  ship  and  freight 
may  be  modified  in  different  ways,  and  that  the  claim 
which  the  underwriter  on  ship  ought  to  have  upon 
the  freight,  agreeably  to  the  principles  of  indemnity, 
must  necessarily  vary  with  those  modifications.  I  shall, 
therefore,  investigate  the  subject,  first  with  respect  to 
insurances  on  the  ship  comprising  the  whole  of  the 
outfit,  and  on  the  net  freight ;  and  then  with  respect 
to  insurances  on  the  sliip  without  the  outfit,  and  on  the 
gross  freight :  examining,  in  each  of  these  cases,  first 
the  rights  of  the  underwriter  on  ship  according  to^the 
principles  of  indemnity  and  without  reference  to  aban- 
donment and  to  positive  laws  or  decisions,  and  then 
the  alterations  which  must  take  place  in  consequence 
of  an  abandonment.  And  although,  generally  speak- 
ing, neither  of  the  two  methods  of  insuring  ship  and 
fireight  are  practically  followed  in  England,  yet  I  hope 
that  this  way  of  treating  the  subject  will  lead  to  a 
satisfactoiy  solution  of  the  proposed  questions. 

When  a  vessel  is  insured  with  all  her  outfit,  including 
the  premium,  nothing  remains  uncovered,  except  the 
expected  or  calculated  profit,  which  may  be  insbred 
under  the  denomination  of  net  freight.  This  profit  is 
made  by  meiMis  of  (be  outfit^  and  of  the  prgbf^bie  or 

2c2 
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calculated  wear  and  tear,  and  no  profit  can  take  place 
before  those  things  are  paid  out  of  the  earned  freight. 
No  part  of  the  outfit,  &c.,  can,  therefore,  be  said  to 
have  been  lost,  where  the  whole  freight  is  earned ; 
and  if  a  part  of  the  gross  freight,  exceeding  the  calcu- 
lated profit,  be  lost,  the  profit  is  lost  first  of  all,  and 
the  remaining  loss  is  a  loss  upon  the  outfit,  &c. 
Hence  it  is  clear,  that  if  the  vessel  be  lost  and  the 
whole  fi'eight  saved,  the  underwriter  on  the  ship  can- 
not be  obliged  to  pay  the  outfit,  &c.,  which  was  saved 
in  the  freight ;  and  that  if  part  of  the  fireight  be  saved, 
he  can  be  obliged  only  to  pay  that  part  of  the  outfit, 
&c.,  which  was  not  saved  in  the  fi^ight.  This  has  been 
fiilly  shown  by  the  examples  given  in  p.  54,  of  a  vessel 
wrecked  near  the  port  of  destination,  where  the  whole 
freight,  and  of  another  where  half  of  the  freight  was 
saved. 

Thus  justice  is  done  to  all  {Parties,  if,  out  of  the 
freight  saved,  first  of  all  the  charges  at  the  port  of  de- 
livery and  the  wages  are  paid  which  became  due  in 
the  ordinary  course  of  the  voyage,  and  the  rest  of  the 
freight  is  placed  to  the  credit  of  the  underwriter  on 
the  ship,  with  the  exception  of  the  profit  of  the  voyage, 
if  any  such  remain.  But  to  this  prqfit  the  underwriter 
on  the  ship  can  have  no  claim  whatever.  The  profit 
on  freight  is  to  counterbalance  the  eventual  loss  of 
wages,  expenses  incurred  by  unusual  protractions  of 
the  voyage,  &c. ;  consequently  it  must  belong  to  the 
ship-owner,  who  runs  the  risk  of  those  losses,  and  not 
to  the  uuderwrlter  on  ship,  to  whose  charge  they 
can  never  be  brought  in  an  adjustment  of  a  loss  on 
ship  without  an  abandonment. 

But  if  the  owner,  by  abandoning  the  veaseli  is  at- 
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lowed  to  throw  that  loss  upon  the  underwriter  which, 
according  to  the  nature  of  the  contract,  he  himself 
ought  to  have  borne,  and  he  chose  to  do  so,  he  must 
certainly  be  obliged  to  give  up  the  whole  freight.  And 
even  then  the  underwriter  will  be  under  a  disadvan- 
tage, unless  th&  owner  be  obliged  to  elect  between 
abandoning  and  treating  the  case  as  an  average  loss, 
before  he  had  time  to  ascertain  which  of  the  two 
methods  will  be  most  advantageous  to  him.  For 
otherwise  he  will  not  abandon  unless  he  finds  the 
wages  &c.  to  exceed  the  profit,  and  thus  the  under- 
writer will  never  have  the  chance  of  an  equivalent  in 
one  case  for  the  additional  burden  thrown  upon  him 
in  another. — On  the  other  hand,  it  would  be  unjust  to 
obUge  the  owner  to  abandon  in  the  case  of  a  shipwreck 
with  salvage  of  freight,  because  he  thus  could  be 
forced  to  give  up  a  considerable  profit,  earned  at  his 
own  risk,  without  any  equivalent  or  compensation. 

An  abandonment  of  the  ship,  made  while  her  ulti- 
mate fate  is  yet  doubtfiil,  (as  in  the  case  of  an  arres^ 
&c.,)  necessarily  includes  the  profit  on  the  freight  also, 
and  therefore  transfers  the  whole  freight ;  for,  as  the 
underwriter  in  such  a  case  takes  upon  himself  the 
eventual  extra  charges  of  the  voyage^  it  follows  that 
he  must  be  entitled  also  to  the  eventual  profit. 

If  the  ship  is  insured  wUhout  the  outfit,  and  after  de- 
duction of  the  probable  wear  and  tear,  (i.  e.  for  the 
value  which  she  is  supposed  to  have  at  the  completion 
of  her  intended  voyage,)  in  which  case  the  wages, 
wear  and  tear,  provisions,  and  other  expenses  of  the 
voyage  are  comprised  in  the  gross  freight,  it  is  clear 
that  those  things,  as  well  as  the  freight,  out  of  which 
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they  are  to  be  paid^  are  in  no  connexion  with  tbe  in- 
surance on  tbe  sbip,  and  that  it  would  be  as  prepos- 
terous in  tbe  case  of  an  adjustment  witbout  abandon- 
ment^ in  wbich  notbing  but  tbe  loss  on  the  $hip  Kenelf 
can  be  brought  to  the  charge  of  the  underwriter  on 
ship,  to  give  up  any  part  of  them,  or  of  the  freight, 
to  the  underwriter  on  the  ship,  as  it  would  'be  to  gt^e  up 
to  an  underwriter  upon  coffee  any  other  article  belong- 
ing to  the  same  assured,  which  might  happen  to  be  on 
board  the  same  ship.  Tlie  example  given  in  p.  51,  of 
an  insurance  of  this  kind,  proves  without  contradic- 
tion, that  the  assured  receives  nothing  more  than  a 
fair  indemnification,  if,  in  the  event  of  the  ship  being 
totally  lost  near  the  port  of  destination  and  the  whole 
freight  being  saved,  the  underwriter  on  the  ship  pays 
the  fiill  amount  of  the  sum  insured,  and  the  consignee 
of  the  goods  the  full  amount  of  the  freight:  so  that,  if 
any  part  of  the  freight  were  to  be  given  up  to  the 
underwriter  on  the  ship,  this  would  be  a  dead  loss  to 
the  assured.  The  same  reasoning  applies  evidently  to 
the  case  of  a  part  of  the  freight  only  being  saved. 

Let  us  now  consider  the  case  of  a  vessel  insured  in 
the  above  manner,  being  ahanioned  in  consequence  of 
being  wrecked.  Here  the  question  arises,  whether  in 
consequence  of  the  abandonment  the  underwriter  on 
ship  can  become  subject  to  losses  with  which  otherwise 
lie  would  have  nothing  to  do.  If  not,  it  is  evident  that 
he  can  have  no  claim  upon  articles  not  comprised  in 
the  policy:  not  to  the  provisions  of  the  ship,  sup- 
posing them  to  be  saved  at  the  beginning  of  the 
voyage ;  nor  to  the  freight,  which  represents  the  pro- 
visions, &c.,  at  the  end  of  the  voyage.  But  if  the 
owner  by  abandoning  can  burden  Ae  underwriter 
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on  ship  With  losses  which  ought  to  fall  uponf  the 
freight^  it  is  but  just,  on  the  other  hand,  that  the  owner 
should  give  up  the  freight  if  he  chose  to  abandon. 

If  the  payment  of  seamen's  wages  depends  entirely 
upon  the  freight  saved,  so  that  their  demand  for  wages 
can  never  exceed  the  amount  of  freight  saved,  no  ad-» 
dttional  burden  can  be  thrown  by  the  abandonment 
upon  the  underwriter  on  ship.  If,  on  the  contrary, 
the  mariners  have  a  lien  upon  the  ship  for  wages,  and 
the  underwriter  on  ship  can  be  obliged  to  pay  the 
wages,  if  no  freight  was  saved,  out  of  the  proceeds  of 
the  abandoned  wreck,  he  must,  on  the  other  hand,  be 
entitled,  by  way  of  compensation,  to  the  whole  of  the 
outfit  and  freight  saved,  which  then  must  follow  the 
abandonment  of  the  ship.  And  even  if  the  freight 
must  be  given  up  with  the  vessel,  still  the  condition  of 
the  underwriter  on  ship  will  be  worse  than  it  would 
be  if  the  abandonment  were  restricted  to  the  vessel 
alone,  and  no  wages  could  be  brought  to  his  charge : 
for  the  owner  will  not  abandon  unless  he  has  reason 
to  presume  that  the  wages  will  exceed  the  amount  of 
freight  saved,  and  the  consequence  in  most  cases  will  be, 
that  the  owner  will  gain  at  the  expense  of  the  under- 
writer on  ship.  He  will  recover  the  whole  amount  of 
the  gross  freight,  (except  the  part  saved  and  aban- 
doned with  the  ship,)  without  paying  out  of  it  the 
wages,  which  he  must  have  paid  out  of  the  freight  in 
the  case  of  a  safe  arrival,  and  out  of  the  amount  re- 
covered for  freight,  had  it  not  been  paid  out  of  the 
proceeds  of  the  wreck.*^ 

*  Acoordiog  to  several  ancient  and  modem  laws,  and  to  tba 
pnctioe  of  most  countries,  the  mariners  have  a  lien  upon  the  sal- 
vafse  of  the  tkip  for  wages.  (Comoro  drf  limre,  e,  83;  lPod$  i$ 
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When  a  vessel  is  abandoned  while  the  &te  of  the 
voyage  is  yet  undecided,  as  upon  the  news  of  her  being 
arrested  in  a  foreign  port,  &o.,  and  she  afterwards  earns 
freight,  the  underwriter,  who,  by  the  act  of  abandon- 
ment becomes  owner  of  the  vessel,  is,  as  such,  entitled 
to  all  the  prqfit  on  the  freight.  But  this  profit  can  only 
be  made  by  means  of  the  ou^t  which,  as  it  is  not 

commerce,  art.  259;  Pruss.  Laws,  Parti.  Tit.  20,  §.  395,  &c.; 
see  also  Verwer's  Verhandelinge,  %,  22 ;  Baldasseroni,  vol.  iii. 
Tit  9,  §..28.)  This  ajppears  not  to  have  been  hitherto  the  case  in 
England,  as,  according  to  the  principles  of  the .  law,  a  claim  for 
wages  can.  be  founded  only  upon  tlie  freight. — {Abbott,  460 ;  HoU 
1. 444.)  But  in  a  very  recent  case,  which  came  on  for  the  judgment 
of  the  court  of  Admiralty  (on  the  17th  February,  1824)  on  the  ad- 
missibility of  a  summary  petition  given  in  by  some  seamen  for 
their  wages,  on  account  of -services  performed  by  them  on  board  tbe 
Neptune,  Lord  Stowell  pronounced  that  the  petition  ought  to  be 
admitted,  and  the  mariners  have  a  right  to  such  a  portion  of  the 
materials  that  had  been  saved  as  would  satisfy  their  wages.  The 
facts  of  the  case  were  as  follows : — In  February  1822,  the  ship 
being  then  in  the  port  of  London^  and  consigned  on  a  voyage  to 
'Rio  de  Janeiro,  from  thence  to  Hamburgh,  and  back  to  London, 
the  seamen  were  hired  to  serve  on  board  the  vessel  during  die  in- 
tended voyage.  (The  stipulations  of  the  contract  are  not  expressed 
in  the  imperfect  account  from  which  I  take  this  statement.)  The 
vessel  arrived  in  JRio,  and  afler  deliveruig  her  cargo,  whereby  she 
earned  freight  to  a  considerable  amount,  she  took  in  a  return  cargo 
and  proceeded  on  her  voyage  to  Hamburgh,  in  the  course  of  which 
she  was  stranded  on  the  coast  of  Brittany,  No  part  of  the  cargQ 
could  be  saved;  but  the  seamen,  by  great  exertion,  succeeded  in 
saving  a  mast,  part  of  the  rigging,  an  anchor,  and  cable,  &c. ;  tbe 
proceeds  of  which  were  sufficient  to  satisfy  all  the  mariners  for 
their  wages. 

The  question .  respecting  the  mariners*  lien  upon  the  tMp  for 
wages,  is  of  still  greater  importance  in  thb  country,  where  in  most 
cases  no  freight  is  due  pro  rata  xtinerit  for  goods  not  readiing 
the  port  of  their  destination,  than  in  other  countries,  where  such 
freight  is  paid  by  the  proprietors  of  the  goods,  and  where  conse- 
quently, in  cases  of  stranding  with  salvage  of  goods,  the  wages  can 
be  paid  out  of  that  freight. 
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comprised  in  tbe  insurance  of  the  sbip^  and  as  the 
underwriter  has  no  claim  upon  it  by  way  of  compen- 
sation, cannot  be  expected  to  be  given  up  with  the 
ship,  but  continues  to  belong  to  the  former  owner. 
The  underwriter  cannot  be  obliged  to  pay.  this  outfit, 
while  it  renmns  uncertain  whether,  it  will  be  lost,  or 
whether  it  will  be  saved  in  the  freight.  JBt|t  if  the 
freight  eiamed  after  the  abandonment  exceeds  the 
charges  at  the  port  of  destination,  the  wages  which 
would  have  become  due  in  the  ordinary  course  of  the 
voyage,  (and  the  expenses  of  wages  and  maintenance 
of  the  crew  during  the  detention,  if  any,)  all  which 
must  be  paid  out  of  the  freight  before  any  part  of  the 
outfit  is  in  fact  saved,  then  the  owner  must  have  a 
claim  upon  the  surplus  for  tbe  amount  of  the  outfit, 
and  the  balance,  being  the  profit  of  the  voyage,  must 
remain  to  the. underwriter  on  the  ship.  The  advan- 
tage will  thus  be  on  the  side  of  the  underwriter  on  the 
ship;  the  owner,  however,  cannot  complain  of  this, 
the  abandonment  being  a  voluntary  act  of  his.  ^  No#. 
deduction  can  be  made  for  wear  and  tear,  although 
that  also  is  comprised  in  the  gross  freight,  because 
the  vessel  must  necessarily  be  given  up  to  the  under- 
writer in  the  state  in  which  she  is  at  the  time  of  aban- 
donment ;  and  he  will  not  have  to  pay  the  outfit,  un- 
less the  freight  earned  be  sufficient  for  that  purpose. 

In  England,  as  has  already  been  observed,  neither 
of  the  two  modes  of  insuring  ships  of  which  I  have 
hitherto  treated  can  be  said  to  be  adopted  in  practice. 
It  is  usual  to  insure  the  gross  freight.  Now,  if  at  the 
same  time  the  vessel  is  insured  for  her  full  value,  in- 
cluding the  outfit  and  premium,  this  is  manifestly  an 
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over-insurance.*  But  this  over-infturance  lies  entirdf 
in  the  freiglity  with  which  the  underwriter  on  the  diip 
has  nothing  to  do.  With  respect  to  Iiud,  iherefim^ 
this  is  an  insurance  of  the  first  of  the  two  classes  here 
considered.  The  underwriter  runs  the  risic  upon  the 
outfit,  as  well  as  upon  the  body  of  the  vessel ;  conse- 
quently, if  the  whole  or  part  of  the  outfit  is  saved  in 
the  fi^ight,  he  ought  to  be  entitled  to  that  salvage  \ 
and  in  case  of  abandonment,  the  rules  given  for  insu- 
rances on  ship,  including  the  outfit,  will  be  appU- 
cablCt-^Indeed,  if  a  vessel,  after  a  long  voyage,  in 
which  her  value,  by  wear  and  tear,  has  been  much  re- 
duced below  the  sum  for  which  she  was  insured,  is 
lost,  and  the  freight  saved,  (it  matters  not  whether 
this  be  freight  for  goods  on  board  at  the  time  of  the 
loss,  or  fireight  earned  before  the  accident  in  the  couise 
of  the  same  voyage,)  it  is  manifest  that  the  loss  of  the 
vessel  will  be  a  great  benefit  to^  the  owner,  if  the  whole 
sum  originally  insured  is  paid  to  him  by  the  under* 
•writer,  as  has  been  frequently  done,  without  any  allow- 
ance for  wear  and  tear,  and  for  the  outfit,  all  whieb  is 
implicitly  paid  to  the  owner  in  the  freight.t 

*  See  above,  pt  64. 

f  It  will  be  worth  noticing  here,  that  the  Amiterdam  Ordmnet 
has  endeavoured  to  obviate  the  mischief  of  such  practice^  as  for,  at 
least,  as  regards  the  natural  decay  of  the  ship.  The  8Sd  ^.  atjrs 
in  substance,  that,  as  it  has  been  usual  in  cases  of  vessels  insured 
to  remote  countries  out  and  home,  and  lost  on  the  coast  of  Holland, 
or  in  the  very  roads,  aAer  having  gained  a  considerable  freight,  to 
condemn  the  underwriter  to  pay  the  original  value  for  whidi  such 
vessels  were  insured,  although  they  would  not  have  been  worth 
more  than  a  moiety,  or  a  third  of  that  sum,  if  safe^  arrived :  the 
Commissioners  shall  in  future  be  authorised  to  determine  in  such 
cases  the  amount  of  the  indemnity,  to  which  the  assured  u  fairly 
entitled. 
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But  I  do  not  think  that,  when  the  gross  freight  is 
kisuredi  the  insurance  <m  the  ship  must  necessarily  be 
ji9)po#ed  to  comprise  the  value  of  the  ship  at  the 
time  of  the  beginning  of  the  voyage,  and  the  whole 
outfit !  for  no  one  can  be  supposed  to  have  overvalued 
hb  property.  It  has  been  determined,  that  the  provi- 
rions  for  the  crew  are  protected  by  the  insurance  of 
the  ship  $  *  but  it  has  no  where,  as  far  as  I  know,  been 
determined,  that  the  charges  at  the  port  of  departure, 
the  wages  advanced,  and  the  premium,  are  necessarily 
comprised  in  the  valuation  of  the  ship ;  f  nor  that  the 
value  of  the  ship  must  be  supposed  to  mean  her  value 
at  the  time  of  departure.  Unless,  therefore,  the  oon- 
trary  be  proved,  the  valuation  of  the  ship,  as  appears 
to  me,  may  be  fairly  supposed  to  be  her  value,  afier 
deducting  the  probable  wear  and  tear  of  the  intended 
voyage,  and  the  provisions,  but  no  more.  The  pro- 
perty will  then  still  be  overvalued,  if  the  gross  freight 
is  insured  at  the  same  time,  but  in  a  much  smaller  de- 
gree  than  if  the  above  items  were  also  comprised  in  the 
insurance  of  the  ship. 

Under  this  supposition,  it  follows  from  the  princi- 
ples advanced,  that  in  the  event  of  a  shipwreck  with 
salvage  of  freight,  settled  as  a  salvage  loss  without 
abandonment,  the  underwriter  on  the  ship  ought  to 
be  allowed  the  value  of  the  provisions,  or  that  part  of 

*  Id  Brough  v.  Whitmore,  see  above,  p.  63. 

f  In  the  cue  just  mentioned,  Mr.  Justice  BuUer  said,  **  The 
value  of  the  ship  comprehends  the  hull,  the  masts,  the  tackle,  and 
the  provisions.*' — It  is  true  that  Lord  Ellenboraugh  (in  Forbes  v. 
Aqnnall,  above,  p.  61)  says,  *'  That  the  hull  and  the  outfit  for  the 
▼oyage  are  protected  by  an  insurance  on  the  ship.**  But  from  the 
whole  course  of  his  Lordship's  argument,  his  meaning  cannot  be 
supposed  to  be  that  the  above  itenu  are  comprised  in  the  outfit j  and 
insured  with  the  ship. 
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them  which  is  saved  in  the  freight.*^ — If,  under  similar 
circumstances,  the  ship  is  abaodoned|then-— if  the  ma- 
riners' wages  could  not  have  been  thrown  on  the  un- 
derwriter on  ship,  in  the  event  of  the  wreck  of  the 
ship,  but  no  freight  being  saved— the  abandonment 
does  not  expose  the  underwriter  to  any  additional  loss, 
except  that  of  the  value  of  the  provisions  which,  in  an 
adjustment  of  the  loss  without  abandonment,  ought  to 
be  brought  to  his  credit,  supposing  the  salvage  of 
freight  to  be  sufficient  for  that  purpose :  so  that  it 
certainly  would  be  wrong  to  allow  him  the  whole 
freight. 

But  if,  by  the  abandonment  of  the  ship,  the  under- 
writer can  be  exposed  to  pay  the  seamen's  wage9, 
which  otherwise  would  not  fall  to  his  charge,  then  he 
must  be  entitled,  by  way  of  compensation,  to  the  whole 
of  the  freight  saved* 

*  When  the  ship,  with  all  the  outfit,  is  insured  in  one  policy, 
and  the  net  freight  in  another,  the  underwriter  on  ship  can,  in  the 
case  of  a  salvage  loss,  be  entitled  only  to  the  amount  of  provisions 
and  weoi'  and  tear,  as  far  as  the  gross  freight  saved  exceeds  the 
charges  and  wages  which  would  have  become  due  in  the  common 
course  of  navigation,  because  the  owner  can  in  no  other  way  be 
fuWy  protected  for  the  whole  of  his  property  exposed.  This  has 
been  fully  shown  in  the  2d  chapter,  p.  53.  But  when  the  gross 
freight  is  insured,  or  the  owner  is  considered  as  running  himself 
the  risk  upon  the  gross  freight,  then  the  whole  of  the  outfit  and 
charges  being  comprised  in  the  gross  freight,  provisions  can  be  in- 
cluded in  the  insurance  of  the  ship  for  no  other  purpose  than  to 
protect  them  against  loss  by  perils  of  the  navigation,  which  may 
oblige  the  owner  to  replace  the  provisions  without  the  freight  being 
hit,  as  in  the  case  of  Brough  v.  Whitmore,  (see  above,  p.  63,) 
where  the  provisions  were  destroyed  by  fire  while  they  were  on 
shore,  during  the  repair  of  the  vessel.  It  follows  hence,  that  in 
the  case  above  considered,  the  underwriter  on  ship  ought  to  be 
allowed  the  amount  of  provisions  saved  in  the  freight,  before  wages 
and  expenses  arc  paid  out  of  it. 
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In  the  case  of  an  abandonment  made  while  the  fate 
of  the  voyage  is  yet  undecided,  the  underwriter  be- 
comes proprietor  of  the  vessel,  and  is  in  that  quality 
entitled  to  all  the  emoluments  of  the  voyage.  But  if 
the  freight,  after  deducting  the  charges  at  the  port  of 
destination,  the  ordinary  wages,  the  value  of  the  pro- 
visions insured  with  the  vessel,  and  the  charges  of  the 
crew  in  the  place  of  detention,  (if  any  such  are  in- 
curred,) leave  a  surplus,  then  the  charges  at  the  port  of 
departure,  the  wages  advanced,  and  the  premium,* 
ought  to  be  made  good  to  the  owner,  and  the  balance 
remain  to  the  underwriter.  If,  however,  the  law  could 
not  allow  the  freight  to  be  divided  in  this  manner,  and 
the  whole  freight  must  either  be  adjudged  to  the  un- 
derwriter on  the  ship  or  to  the  owner  (for  which  I  can 
see  no  reason,)  then,  I  think,  the  underwriter  must 
have  the  whole  freight,  because,  generally  speaking, 
his  loss  would  be  the  greatest,  if  either  of  the  two  must 
give  up  his  claim. 

But  in  whatever  manner  the  insurance  of  the  ship 
and  freight  may  be  eflfected,  the  underwriter  on  the 
freight  ought  in  no  case  to  suflTer  by  the  abandonment 
of  the  ship.  The  contract  of  the  underwriter  upon 
net  freight  is,  to  indemnify  the  owner  against  the  loss 
of  the  expected  profit  on  the  freight;  and  of  the  un- 
derwriter on  gross  freight,  to  make  good  the  loss  upon 
the  expected  and  insured  gross  freight,  stigtamed  by 
any  of  the  perils  insured  against.    Now  the  abandon- 

*  It  may  sound  strange,  that  the  underwriter  should  in  any  case 
of  abandonment  be  obliged  to  give  back  the  premium.  But  every 
attentive  reader  will  be  satisfied  that  he  pays  it,  not  as  premium, 
but  as  part  of  the  uninsured  outfit,  in  the  case  only  that  he  has 
reoeifed  it  a  second  time  in  the  freight 
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meat  of  the  vessel  is  certainly  not  a  peril  insured 
against.  It  is  the  voluntary  act  •f  the  assured,  done 
with  the  sole  view  of  throwing  upon  the  undei'writer 
on  the  ship  a  risk  against  which  he  was  not  insured  at 
all :  and  nothing  can  be  dearer,  than  that  he  who  en- 
joys the  benefit  of  such  act^  must  also  bear  the  disad- 
vantages connected  with  it.  The  insurance  of  the  ship 
is  quite  foreign  to  the  underwriter  on  the  freight^  and 
it  must  have  no  influence  upon  the  latter^  whether  the 
former  exist,  or  whether  the  owner  stands  his  own  in- 
surer as  to  the  ship.  If,  therefore,  according  to  the 
tenor  of  the  policy  on  freight,  no  loss  has  happened, 
how  can  a  contract  entered  into  by  the  assured  with 
third  persons,  and,  what  is  still  more,. how  can  the 
voluntary  modification  of  such  a  cojitract,  alter  the  ob- 
ligations of  the  underwriter  on  freight?  And  if  the 
assured  knows  that  an  abandonment  of  the  slup  will 
transfer  the  fi^ight,  how  can  he  abandoo  the  fireight 
also,  and  thus  assign  the  same  tUng  to  two  different 
persons  ? 

I  proceed  now  to  the  cases  decided  in  the  Englbh 
courts  relative  to  this  subject. 


Thonpnn  A  ship  having  been  chartered  to  proceed  to  Riga  for 
4  £ait,^34.*  a  cargo  of  masts,  with  which  she  was  to  return  to 
Porisiuouth,  the  owner  insured  the  ship  and  the  fireight 
in  two  different  policies.  The  ship  arrived  at  B^ph 
where,  after  she  had  nearly  completed  her  cargo,  aa 
embargo  was  laid  by  the  Russian  government  on  all 
BritUh  ships  then  in  that  port.  The  cargo  was  ti^en 
out  and  put  into  warehouses  belonging  to  the  gorem- 
ment,  and  the  captain  and  crew  were  detained  as  pri- 
soners.  Upon  the  inteUig^nQtt  of  tbf9K  fumumtmm 
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arriving  in  England^  the  owner  applied  to  the  respec- 
tive underwriters  on  the  ship  and  freight^  and  received 
of  them  the  amount  of  their  respective  subscriptions 
for  a  total  loss ;  first  undertakings  by  a  memorandum 
on  the  ship  policyi  to  assign  to  the  underwriters  thereon 
bis  interest  in  the  ship,  and  to  account  to  them  for  it ; 
and  afterwards  undertaking,  by  a  similar  memoran- 
dum on  the  freight  policy,  to  assign  to  those  under- 
writers all  right  of  recovery,  compensation,  &c*  No 
assignment,  however,  was  executed.  The  embargo 
being  afterwards  taken  off,  the  ship  took  in  her  full 
cargo  and  arrived  at  Portsmouth,  where  the  assured 
received  the  freight.  One  of  the  underwriters  on 
freight  (the  plaintiff)  called  upon  the  owner  (the  de- 
fendant) for  the  amount  paid  to  him,  with  interest 
thereon,  but  the  underwriters  on  the  ship  insisting  that 
they  were  entitled  to  the  freight,  he  did  not  think  him- 
self justified  in  paying  the  plaintiff  without  the  sanction 
of  the  court. 

It  was  the  intention  of  the  parties  to  procure  a  de- 
cision of  the  court  upon  a  general  question,  whether 
the  underwriters  on  the  ship  or  those  on  the  freight 
were  entitled  to  the  freight?  and  in  the  first  argument 
the  question  was  treated  as  being  in  fact  between  the 
imderwriters  on  the  ship  and  those  on  the  fi^ight. 
But  at  the  recommendation  of  the  court,  the  second 
argument  was  narrowed  to  the  consideration  of  the 
question  upon  the  specific  agreement  between  the 
plaintiff  and  the  defendant,  on  which  ground  alone  the 
case  was  ultimately  decided. 

Lord  EUenboraugh  said :  ^'  If  the  rights  of  the  re- 
spective underwriters  on  the  ship  and  on  the  freight, 

dasbed  m  Umt9^  and  ll  biMl  beca a  question  q(  pri^ 
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ority  between  the  two^  who  were  litigatuig  for  pay- 
ment out  of  the  same  fund,  I  should  have  gone  with 
the  idefendant's  counsel  in  a  great  part  of  their  argu- 
ment (who  contended  that  the  underwriters  on  the 
ship,  having  become  the  legal  owners  by  the  aban- 
doument,  must  necessarily  be  entitled  to  all  the  future 
earning  of  the  ship,  after  they  became  such,  as  they 
were  liable  to  all  future  outgoings.)  But  here  the 
litigation  is  by  one  of  the  sets  of  underwriters  with 
the  assured,  who  has  made  a  specific  contract  with 
each  of  them,  by  which  he  must  be  bound.  And, 
therefore,  in  my  present  view  of  the  subject,  the  r^ht 
of  property  in  the  subject  matter  may  be  in  the  under' 
writers  on  the  ship^  and  yet  the  defendant  may  be  liable  to 
the  underwriter  on  the  freight  in  this  action.  The  plain- 
tiff contracted  with  the  defendant  to  insure  his  freight: 
an  event  happened  which  entitled  him  to  abandon  it 
to  the  plaintiff.  The  plaintiff  accepted  tlie  abandon- 
ment, and  has  paid  the  defendant  as  for  a  total  loss  of 
the  freight.  The  defendant  has  since  received  the 
freight ;  and  yet  he  retuses  to  pay  it  over  to  the  plaintiff 
in  pursuance  of  his  undertaking.  To  be  sure  he  is 
liable." 

It  then  being  suggested  by  the  defendant's  counsel, 
that  at  least  he  was  entitled  to  deduct  the  expenses  of 
the  voyage,  such  as  wages,  provisions,  &c.,  which  were 
in  the  nature  of  salvage  on  the  freight,  his  Lordship 
said :  *^  The  defendant  has  received  the  entire  freight, 
and  therefore  he  must  pay  it  over.  The  underwriters 
on  the  ship,  from  the  time  of  the  abandonment  to 
them,  stand  in  the  same  situation  as  the  owner;  and 
as  the  owner  was  liable  to  all  these  expenses  before, 
so,  after  the  abandonment,  they  ouui^lbe  home  by  the 
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underwriters  on  the  ship.  Expenses  of  this  sort  are 
not,  properly  speaking^  salvage  on  the  freight,  but 
they  are  charges  paid  by  the  owner  of  the  ship  for  the 
benefit  of  those  to  whom  he  abandoned  it.  And  there- 
fore he  will  be  entitled  to  retain  a  proportionable  part* 
on  his  settlement  with  them.*' 
Very  shortly  after  the  above  determination,  a  special  Leaiham  v. 

Terry  3 

case,  the  facts  of  which  were  substantially  the  same,  not.  &  Full. 
received  a  similar  decision  in  the  court  of  Common  ^^^' 
Pleas. 

The  next  case  was  an  action  on  a  policy  on  freight.  McCarthy 
Ship  and  freight  had  been  abandoned  to  the  respective  5  East,  388. 
underwriters  at  the  same  time,  under  circumstances 
exactly  like  those  in  the  two  former  cases.  The  ship 
had  been  assigned  over  by  indenture  to  the  under- 
writers on  the  ship,  and  freight  afterwards  being 
earned,  this  was  also  paid  to  them  by  the  freighters 
under  an  indemnity  from  them  against  any  claims 
which  might  be  made  thereto;  in  consequence  of 
which  the  underwriters  on  the  freight  had  refused  to 
pay.  The  underwriters  on  ship  had  paid  a  bill,  drawn 
by  the  master,  from  Riga,  for  provisions,  repairs  to  the 
ship,  &c. ;  and  500/.  for  wages,  paid  after  arrival,  had 
been  deducted  from  the  freight. — ^The  court  decided  in 
fifivour  of  the  underwriters.  Lord  Ellenborough  said, — 
^  If  the  question  which  arises  upon  this  case  be  strip- 
ped of  all  extraneous  circumstances  and  considera- 
tions, it  appears  to  us  to  resolve  itself  into  this  single 
point;  viz.  Whether  the  freight  have  been  in  this  case 
lost  or  not  ?  If  the  fact  be  merely  looked  at,  freight  in 
the  events  which  have  happened  has  not  been  lost, 

*  Only  three  fourths  of  the  sum  at  which  the  ship  was  valued  in 
the  policy  having  been  insured. 

2d 
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but  has  been  fully  and  entirely  earned  and  received 
by  or  on  the  behalf  of  the  plaintifife^  the  assured :  and 
if  sO|  no  loss  can  be  properly  deniandable  against  the 
underwriters  on  freight^  who  merely  insure  against 
the  loss  of  that  particular  subject,  by  the  assured.  But 
if  it  have,  or  can  be  considered  as  having  been  in  any 
other  manner  or  sense  lost  to  the  owner  of  the  ship^  it 
has  become  so  lost  to  them,  not  by  means  of  the  perib 
insured  against,  but  by  means  of  an  abandonment  of  the 
shipf  which  abandonment  was  the  act  qf  the  a^wred 
themselves,  with  which,  therefore^  and  the  consequences 
thereof,  the  underwriters  on  freight  have  no  CQQcem. 
It  appears  to  us,  therefore,  that  quacunque  vid  datd,  that 
is,  whether  there  has  been  no  loss  at  all  of  freight,  or 
being  such,  it  has  been  a  loss  only  occasioned  by  the 
act  of  the  plaintiffs  themselves^  that  they  are  not  eA-r 
title^  to  recover." 
Sharp  r.  In  ^  subsequent  c^e  of  the  sam^  nature,  it  was  ai- 

?!^i^^'.  ^^^  ^hat  the  defi^ndant  (the  owner)  was  Uable,  in  the 
first  instance,  to  pay  the  freight  over  to  ^he  plaintifi 
(an  underwriter  on  the  fi*eight) ;  and  the  only  ques- 
tion raised  for  the  consideration  of  the  court,  by  thq 
case  reserved,  was^  whether  the  defendant  were  en- 
titled to  mal^e  any,  and  what  deduction^  out  of  the 
freight  ?  Under  a  supposition,  thereforcj  thi^t  fiaph  set 
of  underwriters  were  to  be  considered  as  in  the  pliK^e 
of  the  assured  for  the  respective  interest^  injured,  fM^d 
that  (he  assured,  after  the  abandonment,  was;  to  bq 
considered  as  the  agent  of  both  sets  of  underwriters! 
and  he  laid  out  what  was  necessary  fqr  the  benefit  o« 
the  whole  concern,  the  court  ordered  the  ship  and 
freight  to  be  considered  as  salvage  to  the  different  un- 
derwriters, after  deducting  ^e  fallowing  ^^^QS^ 
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which  must  be  apportioned  to  them  according  to  their 
several  interests  :  L  Tlie  expenses  of  ship  and  crew  in 
the  foreign  port,  including  po^rt  qbargeS|  (b^idp  the 
expenses  of  shipping  the  carg%  which  exclusively  be- 
longs to  the  underwriters  on  freight).  2.  Insuraf\c^ 
thereon.  3.  Wages  and  provisions  of  crew  from  their 
liberation  in  the  foreign  port  till  their  discharge  her?* 
4.  Wages  (provisions  were  supplied  by  the  Russian 
government)  to  the  crew  during  their  detentiop.  But 
the  assured  was  not  entitled  tp  deduct  out  of  thp 
freight  received,  payable  to  the  underwriter  on  freight : 
1.  Cliarges  paid  at  the  port  of  discharge  o|i  ship 
and  cargo.  2.  Insurance  oq  ship.  3.  Pliminutiou  in 
value  of  ship  and  tackle,  by  wear  and  tear  on  the 
voyage  home. — ^I  shall  make  a  few  observations  pn  thi^ 
ease  in  the  sequel. 

A  policy  on  freight,  at  and  from  the  ship's  port  qf  Bodty  r. 
loading  at  Jamaica  to  her  port  of  discharge,  with  le^w  5  N^ob 
to  call  at  intermediate  ports,  beginning  the  adventi^rp  *^  ^'  ^' 
on  the  goods  from  the  loading,  as  aforesaid,  tvith  hove 
to  discliarge^  exchange,  and  take  on  board  goods  at  ai]y 
port  $}ie  may  call  at,  without  being  deen^ed  a  deviation, 
covers  the  freight  of  goods  loaded  at  an  intermediate 
port. — ^A  ship,  the  freight  of  which  had  been  insur^ 
in  the  above  manuer,  having  sailed  with  a  cargo  loadefl 
at  Jamaica,  was  during  her  voyage  past  pn  shore  at  ap 
intermediate  port  and  lost  the  greater  part  of  her 
cargo ;  whereupon  she  |x)ok  in  other  goods  fit  that 
port  to  complete  her  cargo,  and  arrived  at  her  port  of 
discharge  and  earned  freight.  The  owner,  i^pop  ^- 
ceiving  the  intelligence  of  the  loss,  abandoiied  (h^ 
freight,  and  settled  with  the  underwriters  on  ship  by 
cam|irpmising  to  f epeive  Ip^  than  100  pef  c^t^  ( 

21)3 
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latter  giving  up  to  the  owner  their  interest  under  the 
abandonment.  The  underwriters  on  ship  having  paid 
a  total  loss,  one  of  them  brought  an  action  against  the 
owner,  who  paid  into  court  what  was  sufficient  to 
cover  the  freight  due  for  that  part  of  the  cargo  deli- 
vered, which  was  originally  shipped  at  Jamaica. 
The  court  held,  that  the  plaintiff  \^as  entitled  to  a  pro- 
portion of  the  whole  of  the  freight  of  the  fresh  goods 
shipped  at  the  intermediate  port,  deducting  only  such 
charges  as  belong  to  the  freight,  such  as  the  expenses 
of  shipping  the  cargo,  and  the  wages  of  the  crew 
during  the  shipping. 
Ctn  T.  Di-  '^®  -Fanny,  a  general  seeking  ship,  sailed  on-  a 
rt?"*!  m.  voyage  from  Eio  de  Janeiro  to  Liverpool,  with  a  cargo 
s.  79.  of  goods  on  freight,  the  property  of  different  persons. 
The  ship-owner  insured  the  vessel,  valued  at  7,000/., 
and  the  freight,  valued  at  4,000Z.,  by  different  policies, 
and  with  different  underwriters.  The  vessel  with  the 
cargo  was  captured  in  the  course  of  the  voyage  by  an 
American  privateer,  whereupon  the  owner  gave  notice 
of  abandonment  at  the  same  time  to  the  respective 
underwriter§  on  ship  and  freight,  who  severally  ac- 
cepted the  same,  and  satisfied  the  assured  for  a  total  loss. 
The  vessel  being  afterwards  recaptured,  and  restored 
to  the  owners,  with  the  cargo,  on  payment  of  salvage  and 
expenses,  she  arrived  atZiverpooJ,  delivered  her  cargo, 
and  earned  freight.  It  was  agreed  between  the  owners 
and  the  underwriters  on  ship  (but  not  by  the  under- 
writers on  freight)  that  Davidson  should  sell  the  ship, 
and  receive  the  proceeds  thereof,  and  should  also  re- 
ceive the  freight  for  the  use  and  benefit  of  all  persons 
Respectively  who  should  legally  be  entitled  to  it.  Dd- 
vidson  received  and  paid  to  the  underwriters  on  ship 
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the  amount  produced  by  the  sale  of  the  ship^  which 
was  about  33  per  cent,  on  their  Subscriptions.  He 
also  received  the  freight,  which  he  held  under  the 
terras  of  the  agreement,  and  wliich  was  35/.  !&•  5d 
per  cent,  clear  on  the  sum  insured  on  the  ship.  The 
underwriters  on  ship,  and  also  the  underwriters  on 
freight,  severally  claimed  from  D.  the  freight  thus 
received. — One  of  the  underwriters  on  ship  brought 
an  action  against  D.  to  recover  71/*  I2s.  lOd,  being 
the  pi'oportion  of  the  freight  upon  200/.,  the  sum  by 
him  subscribed.  There  was  a  verdict  for  the  plaintifi^ 
subject  to  the  opinion  of  the  court,  upon  the  preceding 
case. 

Lord  Ellenborovgh  said,  '^  Although  this  question 
now  comes  distinctly  in  judgment  before  us  for  the 
first  time,  yet  it  has,  I  own,  been  long  considered,  in 
my  mind,  as  settled,  that  freight  follows,  as  an  inci- 
dent, the  property  in  the  ship ;  and  therefore,  as  be- 
tween the  respective  underwriters  on  ship  and  freight, 
an  abandonment  of  the  ship  carries  the  freight  along 
with  it. ..  .It is  true  that  the  ship-owner  may  have  en- 
tered into  contracts  for  the  insurance  of  freight,  and 
that  by  abandonment  of  ship  the  underwriters  on 
freight  will  be  deprived  of  some  rights  to  which  they 
would  perhaps  otherwise  be  entitled;  but  this  will 
necessarily  happen  if  the  underwriter  on  ship  is  en- 
titled to  look,  without  reference  to  the  contract  with 
other  persons,  to  his  own  contract,  and  to  those  con- 
sequences which  result  to  him  from  abandonment. . .  • 
In  the  present  case  the  voyage  has  been  completed, 
freight  has  been  earned,  and  has  been  received  by  the 
defendant,  for  the  use  of  such  persons  as  are  entitled^ 
and  the  question  is  who  (hose  persons  are  j  to  whidi  I 


nhiwi^,  the  pienion  \frtdse  iship  eattied  the  ft^ight,  and 
that  is  the  ^batidon^e. . . .  The  underwriter  oii  freight 
^lU  c^Wkm\j,  by  this  doctrine^  lose  the  specific  thing 
abfodbned  to  hitn,  except  Ivhel^  the  attured  id  enti- 
tle to  th^  freight;  bUt  ab^hdonnient  df  the  freight 
dahnbt  brtelc  in  tipod  the  rights  <tf  thofie  who  are 
eMJtleU  to  the  thip.  And  I  own  it  seetifis  to  me^ 
that  ft  batihot  ttlake  a  difference  whether  the  uiider- 
yKtHtti  Oil  ship  has  or  haiS  not  nbticle  of  the  insuraiiG^ 
dii  freight ;  for  I  ^e^t  on  this  sinlpie  grdiind,  that  the 
abahdohfee  of  ship  has  all  the  rights  o^  the  hhip- 
dwher  cast  tipoil  him  b}*  the  abendontnent,  aiid  being 
so  entitled,  has  a  right,  if  he  uses  the  ship  for  com- 
pleting her  yoyigki,  to  her  eAmin^^  as  agnindt  all  the 
world,  Whb  are  the  persons  liable  to  pay  the*  Wliges, 
I  do  not  think  is  a  question  here;  Very  likely  Ibe  sail-* 
ord  might  libel  the  fthip,  atid  the  abandonee  might  be 
liable,'* 

'  j&aifey^  Justice-^''  I  think  this  is  a  question  of  con- 
sMerable  difficillty^  and  it  has  made  a  different  impres* 
sibil  On  tny  ihind, .  • .  viss.  that  an  abahdohment  of  ship, 
under  sUch  circtimstances^  from  the  natui^  of  the  sub- 
ject matter,  ituplies  li  Virtual  Exception  of  the  freight. 
Wherb  ship  and  freight  are  compreheiided  in  oue  iil-^ 
suriknce^  they  are  insured  as  one  entii-e  subject  j  but, 
where  (he  insurance  is  separate,  they  ought  to  be  con« 
sidered  to  the  detemiinatidh  of  the  adventure  as  sepa- 
rate sUbjetitlr.  Freight  is  compounded  of  severd  ton 
sideration^;  it  includes  the  wear  and  tear  of  ^the  ship, 
Ae  provisions,  and  Wages  of  the  crew^  and  a  reasona- 
ble return  of  profit  to  the  owner  for  the  enjoyment  of 
hi&  capital.  The  underwriter  on  ship  understands  that 
He  Insured  ofaly  the  body^  tackM^  aM  trppar^  of  flie 
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shi)).  I  a^ee  that  tlie  ship-Owner,  tn  aseehaining  the 
▼alue  to  be  -insured,  includes  in  his  caleulation  not 
only  the  value  of  the  ship>  but  also  the  ekpienses  of  the 
ontflt )  and  this  creates  some  difficulty,  because  when 
a  loss  happens  it  is  computed,  I  believe,  upon  the 
talue  at  the  time  the  ship  set  sail,  and  not  at  the  time 
df  the  loss ;  and  as  this  value  \i  constantly  diminishing 
as  the  voyage  ph)ceeds,  it  may  be  said  that  the  freight 
Is  no  more  than  an  equivalent  for  ihis  decrease  in  value* 
Nevertheless,  it  seems  to  me  that  the  underwriter  On 
ship  has  no  right  to  expect  from  an  abandonment  inore 
than  be  has  insured ;  that  is,  the  hull,  tackle,  and  ap- 
parel of  the  ship,  in  th^  plight  in  which  sUe  is  at  die 
time  of  the  abandonment.  If  the  ship  completes  her 
voyage  it  is  so  much  saved  to  him.  I  ani  not  sorry 
that  the  opinion  of  the  court  is  against  me,  for  I  think 
the  consequence  will  be  that  in  future  there  never  will 
be  an  abandonment  of  ship.  If,  by  abtadonirig  the 
ship,  the  assured  must  be  deemed  to  have  abafaddned 
tfle  freight^  there  cannot  be  any  abandonment  io  the 
nnderumier  on  freight  and  the  a^tured  may  b^  UabU  to 
ike  underwriter  on  freight  for  th»  /Mght.  The  mariders 
value  on  him  for  wages^  and  he  is  Obliged  to  pay  theni* 
It  i^  thie  that  they  may  proceed  against  the  ikhlp  in  the 
Admiralty  court,  but  ihey  are  not  bound  to  go  tbithei"» 
ind  may  sue  the  ovm^t  and  the  maiter  of  the  ihip 
bannot  go  to  the  Admiialty  wtirU  This  seems  to  me 
W  place  the  ship-owner  in  such  a  predicamcui  that  k 
wilt  not  allow  him  ibf  the  futlnre  to  make  abimdon- 
ifient  of  ship.  • .  .Upon  what  prifldlirie  Is  the  tmderWriter 
cHi  ship  to  be  entitled  to  the  frelgfht  ?  Suppose  the 
ahl|>  to  have  perfontied  idiie  tenthi  df  her  vOyage  at 
the  tim^  oitabandftafliieft^  the  underirrit«t}  if  eMittM 
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to  the  freight,  will  receive  the  whole  earnings  of  the 
voyage,  although  he  is  only  at  a  few  days'  expense  for 
provisions/'  &c.— The  other  Judges  were  of  opinion 
that  the  plaintiff  was  entitled  to  recover ;  accordingly 
judgment  was  given  for  the  plaintiff. 
2  Broderip.  This  judgment  was  confirmed  on  error  in  the  court 
379.  of  Common  Pleas. — ^^  This  decision/'  observed  Lord 

Chief  Justice  Dallas,  ^^  will  not  lead  to  any  difficulty 
in  future,  as  ship  and  fireight  may  be  made  the  subject 
of  one  and  the  same  insurance ;  or,  if  there  be  any 
practical  objection  to  this,  of  which  I  am  not  aware^ 
the  parties  may  contract  with  reference  to  the  law  as 
finally  settled,  supposing  the  case  to  end  here/' 

Thus  it  has  been  finally  decided,  as  indeed  it  might  be 
expected  fix)m  the  observations  made  in  the  preceding 
cases,  that  the  abandonment  of  ship  conveys  the  freight 
earned  after  the  abandonment.  This  rule,  as  now  esta- 
blished by  law,  is  perfectly  consonant  with  that  which 
was  deduced  above  (p.  387,  seqq.),  fi*om  a  consideratioQ 
of  the  nature  of  the  transaction,  supposing  the  insurance 
of  the  skip  to  comprise  the  wliole  of  the  ou(fit.  The  un- 
derwriter on  fireight,  if  he  accept  abandonment,  will 
in  future  have  no  claim  upon  the  fireight  earned  after 
^e  abandonment,  because  this  belongs  entirely  to  the 
underwriter  on  the  ship.-— But  it  does  not  follow  firom 
tkis,  in  my  opinion,  that  he  will  have  no  personal 
daim  upon  the  owner  for  the  amount  of  freight  so 
earned,,  which,  but  for  the  abandonment  of  the  ship, 
would,  a<HH>rding  to  the  nature  of  the  contract,  most 
undoubtedly  belong  to  the  underwriter  on  fireight 
I  cani^ot  ^nd,  at  least,  in  the  decision  of  the  courts  a 
sufficient  ground  to  warrant  a  proposition  which 
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would  be  not  only  repugnant  to  the  nature  of  the  con- 
tract^ but  also  in  direct  opposition  to  the  determina- 
tion of  former  cases.  If  Liord  Elletiborough  says  ^'  that 
by  the  abandonment  of  ship^  the  underwriter  on 
freight  will  be  deprived  of  some  rights  to  which  he 
otherwise  would  be  entitled/'  his  meaning,  I  think, 
must  be,  as  he  afterwards  explains  it,  '^  that  he  will 
lose  the  specific  thing  abandoned  to  him,"  (so  that  if 
the  assured  becomes  insolvent  he  has  no  claim  on  the 
freight  due  by  the  consignee  of  the  goods)  but  not  that 
he  loses  his  personal  claim  upon. the  assured,  who 
abandoqed  the  subject  to  two  different  persona. — ^In 
Sharp  V.  Gladstone,  Lord  Ellenborough  said^  ^^  that  he 
felt  great  difficulty  in  saying  that,  after  an  abandon- 
ment of  a  ship  by  the  owner  to  the  underwriters  on 
ship,  he  could  abandon  the  freight,  which  seemed 
to  follow  the  property  of  the  ship;  and,  if  he  could  not, 
then  it  miglit  be  considered  that  having  uotliing  of  his 
own  to  abandon  to  the  underwriters  on  freight,  it  was 
the  same  as  if  there  had  been  no  abandonment,  in 
which  case  the  plaintiff  (an  undei'writer  on  freight) 
could  not  recover  the  freight  from  the  owner. — ^Ac- 
cording to  the  first  part  of  this  proposition  the  under- 
writer on  freight  cannot  be  obliged  to  accept  an  aban- 
donment of  fireight  after  an  abandonment  of'  ship  has 
been  made^  and  then,  according  to  McCarthy  v.  Jbet, 
he  cannot  be  compelled  to  pay,  if  freight  is  afterwards 
earned.  -As  to  the  second  part  of  the  proposition  I  be- 
lieve it  must  be  taken  with  reference  to  the  case  then 
before  the  court,  in  which,  singularly  enough,  the 
abandonment  was  assumed  to  be  well  made  to  both 
sets  of  underwriters.  For,  as  in  all  cases  of  abandon- 
ment the  assured  agrees  to  assign  over  to  the  ahan- 
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donee  all  his  rights^  (as  in  ThtiltKpwh  V.  /toiccfq/t^)  bK 
cannot  be  supposed  td  be  allo#ied  ib  tratisjfer  the  ^fie 
Hghts  to  a  third  pieTson^  and  thus  to  hiake  the  itndef-^ 
SirHter  bu  freight  liable  to  a  loss  origitaating,  hot  In  thii 
perils  insured  iigldndt^  but  In  the  aetof  thb  »^red 
hithsel/,  and  Voluntarily  done  for  his  own  private  piiN 
|>0se8.  Therefore^  li^  Mr.  Jtistice  Bailey  oUerir^  the 
_  assured  niust  be  liable  to  the  underwriter  on  fteight 
for  freight. 

Indeed,  if  the  linderwiter  on  freight  were,  in  a  ease 
lik^  tfai.^,  to  be  deprived  of  his  claiiti  against  the  as^ 
hired,  the  consequence  wdnld  be  thilt  the  lattbr  Wbntd 
£ain  at  the  expense  of  the  formei'i  contrary  to  the 
fundamental  principles  of  the  lav^  of  ihsurance.  If  we 
kiippbde,  in  the  case  of  Case  v.  OaMUon,  the  insur- 
ance df  the  ship^  valued  at  7^001.;  to  comprise' the 
whole  outfit^  the  a^ured  had  nothing  at  stakt^  Accept 
the  expected  profit  on  freight.  Had  the  voytige  been 
performed  without  anyuecident,  the  owner  woukl  hav^ 
had  tb  defray  oiit  of  the  gross  freighi;  the  whcHe  Hf  Hxi 
butflt,  the  wages  and  expeikses  at  the  port  of  destina- 
tion, and  the  wear  and  teat*  of  thizi  ship,  whidi  i^hmld 
have  reduced  his  profit  perhaps  to  ijOlibt.  By^thti 
abandonment  of  the  ship  the  underwriters  ori  ttilp  be- 
came ship-otvn^rs,  and  ni  such  were  obliged  to  pay  cKui 
of  the  freight  all  the  above  otitgoiiigs ;  and  if  tfie  as- 
sured had  hbeh  entitled  to  keep  the  4,0001;  l^ecbtl^red 
for  grbss  freight  frohl  the  underwriters,  ii  is  dear  that 
he  would  haVd  gained  by  the  misfortune  3,0001.  afc  the 
ex|)ense  bf  the  underwriters  on  ship.  I^  oh  fhe  tod- 
trary^  h^  paid  back  those  4,000/^,  his  Ictss  wa^  fMf 
1,000/.^  and  this  loss  was  sustained,  not  in  eotlstqueile^ 
of  a  peril  inhutd  i^tinst,  hn%  iiigoMeqiiisiiee  of  Mi 
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ibttidoninetlt  of  sh!p>  {.  e.  iu  consequence  of  a  irolun- 
tary  act  of  his,  done  with  the  sole  view  of  disentan- 
gling bifliself  from  all  possible  future  expenses  whidi 
itiight  be  occasioned  by  a  protraction  of  the  voyage 
hc^  and  against  which  he  was  not  protected  by  eithel* 
policy. 

Taking  it,  therefore,  that  the  underwriter  on  freight 
has^  after  an  abandonment  of  thfe  freight,  an  action 
jq^nst  the  assured  for  freight  earned,  all  the  cases 
flecided  Upon  this  important  subject  agree  perfectly 
with  each  other,  and  establish  the  respective  rights  of 
the  different  parties  conformably  to  the  true  prmciples 
of  iiisuhince.  The  assured  will  then  have  no  deduc- 
tions to  make  from  the  freight  earned,  if  gross  freight 
was  insured,  for  wages  and  other  usual  expenses  of  the' 
royagc;  fbr  all  those  expenses  will  necessarily  fall 
a^n  the  underwriters  on  ship,  who,  by  the  abandon- 
ment of  the  ship,  have  become  the  owners,  and  Who, 
fts  they  are  entitled  as  such  to  all  the  earnings  of  the 
ship,  must  also  be  subject  to  all  the  outgoings,  without 
which  no  earnings  could  take  place.  The  decision  of 
Sharp  V.  Gladstone  is  no  authority  against  this,  for  that 
was  given  under  an  assumption  which  catinot  take 
place  again.  By  the  insurance  of  gross  freight,  the 
imderwriter  engages  only  to  pay  what  the  consignee  of 
the  goods  is  entitled  to  deduct  from  the  freight  stipu- 
lated and  insured,  in  consequence  of  any  of  the  perils 
insured  against;  and  the  expenses  incurred  in  saving 
the  freight.  But  provisions,  wages  and  other  usual 
expenses  of  the  voyage,  as  Lord  Ellenborough  observed 
in  Thompson  v.  Rowcroji,  are  not  salvage  on  the  freight,  ' 
but  [they  are  expenses  paid  for  the  benefit  of  those  to 
nrhom  the  ship  was.  abaqdened.    And  this  is  the  only 
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correct  view  of  the  case^  notwithstanding  what  has 
been  said  to  invalidate  it  in  Sharp  v.  Gladsime. 

But  the  real  expenses  of  salvage,  such  as  salvage  psud 
to  the  recaptors,  expenses  of  liberating  a  ship  unjustly 
detained,  &c.,  must  most  undoubtedly  be  borne  by  the 
underwriter  on  freight,  in  proportion  to  his  interest 
And  although  the  underwriter  on  ship,  after  abandon- 
mcut^  is  obliged  to  pay  those  expenses  for  the  freight 
a^o,  because  this  becomes  his  property,  yet  still  the 
assured  will  be  entitled  to  deduct  them  from  the 
amount  of  freight  earned,  because,  if  the  underwriter 
on  freight  .cannot  lose  by  the  abandonment  of  ship, 
neither  can  he  expect  to  be  placed  by  it  in  a  better 
situation  than  that  in  which  he  would  have  been  if  the 
ship  bad  not  been  abandoned. 

If  the  abandonment  of  ship,  with  all  its  couse- 
quences,  is  to  be  considered  as  the  voluntary  act  of 
the  assured,  and,  as  such,  can  have  no  influence  upon 
the  insurance  on  freight,  it  follows  that  freight  is  also 
to  be  considered  as  being  earned,  if  the  voyage,  but 
for  the  act  of  the  underwriter  on  ship,  who^  as  the  new 
owner,  changes  the  destination  of  the  ship^  might 
have  been  completed. 

When  the  freight  is  to  follow  the  abandonment  of 
the  ship,  it  can  make  no  difierence  whether  such 
freight  is  to  be  paid  by  the  consignee  of  the  goods,  or 
whether  the  ship-owner  himself  is  the  owner  of  the 
cargo,  and  the  freight  comprised  in  the  value  of  the 
cargo. — In  the  case  of  Shaw  v.  Feltwiy  which  was 
mentioned  in  a  former  part  of  this  work,*  the  freight^ 
•  according  to  the  principles  here  laid  down,  ought  to 
have  been  given  up  with  the  ship,  as  far  as  the  prcr- 

•  See  above,  p.  146. 
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visions  and  wear  and  tear  were  saved  in  the  freight, 
supposing  even  the  whole  of  tlie  provisions  to  have 
been  intended  for  and  consumed  by  the  crew.  The 
valuation  of  tlie  ship^  in  that  case,  comprised,  besides 
her  value  at  the  beginning  of  tlie  voyage,  the  wages 
paid  in  advance  to  tlie  mariners. 

The  most  efficacious  means  for  obviating  the  diffi- 
culties which  may  result  to  the  owner  from  the  aban- 
donment of  ship,  will  be,  as  has  already  been  observed, 
to  insure  ship  and  freight  in  the  same  policy.  And  if  the 
owner  wishes  to  insure  the  ship  without  the  outfit,  in 
one  policy,  and  the  gross  freight  in  another,  it  will  be 
necessary  to  express  this  clearly,  and  to  stipulate  in 
the  policy  on  ship,  that  in  case  of  abandonment,  the 
underwriter  shall  have  a  claim  on  the  net  freight  only, 
or  on  the  calculated  profit  of  the  voyage. 

The  French  Code  de  commerce  enacts  (§•  386),  that 
*^  the  freight  of  goods  saved,  even  if  paid  beforehand, 
forms  a  part  of  the  abandonment  of  ship,  and  belongs 
to  the  underwriter,  withput  prejudice  to  the  rights  of 
the  lender  on  bottomry,  of  the  mariners  for  their  wages, 
and  of  the  expenses  incurred  during  the  voyage.'*  It 
will  not  be  necessary  to  communicate  and  examine 
the  different  opinions  of  the  French  authors  who  wrote 
upon  this  subject  before  the  introduction  of  the  Code.* 
It  will  be  sufficient  to  remind  the  xeader,  that  in 
France  the  insurance  on  the  ship  always  comprises 
the  outfit,  and  that  insurances  on  freight  are  illegal. 

By  the  Prussian  law  (§.2325)  the  freight  must  be 
abandoned  with  the  ship,  except  when  the  ship  was 
insured  without  the  outfit. 

•  Emer,  I.  Ch.  8,  Sect.  8,  §.  3 »  !!•  p.  221.  VuUn.  Liv.  III. 
Tit,  6,  des  Asnr.  Art.  15. ; 
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But  where  a  cargo  had  been  seized,  cwidenined  and 
sold  by  order  of  the  court  of  Admiralty,  at  the  Cape 
of  Good  Hopcy  whose  sentence  was  afterwards  reversed 
on  appeal  here,  and  the  property  ordered  to  be  restored, 
or  its  value  to  be  paid  to  the  owner,  though  upon 
payment  of  the  captor's  costs :  it  was  held,  that  the 
assured  might  recover  as  for  a  total  loss  mthaut  notice 
of  abandonment ;  the  thing  insured  being  wholly  lost  to 
the  owner  by  the  unshipping  and  sale  of  the  commo- 
dity at  the  Capey  under  the  order  of  the  court  there: 
although,  if  the  property  had  remained  on  board,  and 
had  been  restored  at  last  to  the  owner,  an  abandonment 
might  have  been  necessary  immediately  upon  the  first 
notice  of  the  seizure,  to  make  it  a  total  loss. 

Goods  insured  upon  a  valued  policy  having  been 
seized,  confiscated  and  sold,  by  order  of  the  enemy's 
government,  on  their  own  account,  but  the  necessary 
documents  to  verify  the  loss  not  having  arrived  here, 
the  underwriters,  on  application  to  pay  their  subscrip- 
tions, agreed  to  pay  immediately  501.  per  cent,  on 
account y  but  no  abandonment  was  made  by  the  assured; 
and  in  the  mean  time  the  foreign  consignees  of  the 
goods,  in  consequence  of  remonstrances  to  the  enemy's 
government,  obtained  a  restoration  of  hal^  the  proceeds 
of  the  goods,  which  half  amounted  to  more  than  the 
whole  sum  at  which  they  were  valued  in  the  policy- 
The  court  of  King's  Bench  held,  that  the  underwriters 
were  not  entitled  to  recover  back  the  50/*  per  cen^ 
they  had  paid  on  account.  Lord  Ellenhorough  saiid, 
"  If  the  assured  have  lost  a  moiety  of  the  value  of  the 
thing  insured,  is  he  not  entitled  to  his  indemnity  for 
that  ?  The  superior  value  of  the  other  half  arises  from 
the  mere  accident  of  the  market.    But  is  it  not  an 
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established  and  familiar  rule  of  insurance  law,  that 
where  the  thing  insured  subsists  in  specie,  and  there 
is  a  chance  of  its  recovery,  in  order  to  make  it  a  total 
loss,  there  must  be  an  abandonment?  Now  here, 
after  the  seizure,  and  pending  the  application  of  the 
claimants  to  the  Dutch  government,  it  remained  un- 
certain whether  there  would  be  a  total  loss  or  a  partial 
remuneration;  and  there  having  been  no  abandon- 
ment before  the  action  brought,  and  it  now  appearing 
that  there  has  been  a  loss  of  half,  and  that  the  under- 
writer has  only  paid  50Z.  per  cent.,  which  is  his  pro- 
portion of  the  loss,  how  can  he  recover  it  back  again  ? 
-»TAe  date  of  the  cof\fiscatum  does  not  appear;  therefore 
I  must  consider  the  goods  as  subsistivg  m  specie  till  the 
time  when  they  were  directed  to  be  sold,  and  ha\f  the 
proceeds  paid  to  the  claimant. — ^There  is  no  principle 
upon  which  it  can  be  contended,  that  an  underwriter, 
who  has  paid  so  much  per  cent,  on  a  partial  loss,  is  a 
purchaser  of  the  goods  pro  tanio.'* 

It  would  certainly  have  been  very  hard  in  this  case 
to  make  the  assured  lose  the  profit  on  the  half  of  the 
goods  restored,  for  which  profit  he  stood  his  own  in- 
surer ;  and  so  it  would  have  been  in  the  preceding 
case,  to  throw  upon  the  assured  the  loss  occasioned  by 
the  sale  of  the  goods  unlawfully  seized  and  sold.  But 
will  not,  in  fiitiu'e,an  assured,  whose  property  is  seized, 
and  sold  for  more  than  the  value  in  the  policy,  be 
obliged  to  treat  the  loss  as  a  iotol  one,  (at  least  if  be 
have  any  claim  upon  the  underwriter)  although  he 
may  be  successful  in  procuring  restitution  of  the  pro- 
ceeds of  the  sale  ? 

The  rule  that  an  abandonment  is  necessary  to  con- 
stitute a  total  loss  where  the  thing  insured  remains  in 
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specie,  w^  applied  to  an  in^rance  on  ship  in  the  fol- 
Ibwiifg'  csrse.—- The  policy  was  on  diip  and  goods, 
warratlted  free  of  particular  average.  The  ship  was 
obliged  to  put  into  a  place  of  safety  in  the  course  of 
the'  voyage,  in  consequence  of  damage  incurred  by 
sea  peril.  The  assured,  xmihrnni  gmng  notice  of  aban- 
dontnent,  on  receiving  the  intelligence,  laid  it  before 
the  underwriters,  and  required  their  directions;  but 
they  refused  to  interfere,  and  denied  the  right  of  the 
aissured  to  abandon,  though  without  assigning  any 
reason  for  it.  The  assured  then  directed  a  sale  of  the 
ship  and  cargo,  (which  latter  was  undamaged)  oo 
account  of  all  concerned  ;  and  although  the  proceeds 
of  the  sale  were  less  than  the  expenses  of  the  salvage, 
this  was' not  Considered  a  total  loss.  Lord  Ellenbarough 
said;  **•  Where  the  tiling  insured  subsists  in  specie, 
fdbandonment  is  necessary ;  and  if,  upon*  the  happen- 
ing of  such  a  peril,  which  suspends  the  voyage,  and 
induces  the  necessity  of  repair,  the  owners  choose  to 
make  it  a  total  loss,  upon  the  loss  of  the  voyage,  or  the 
probable  estimate  of  the  expenses  of  repair  absorbing 
the  value  of  the  thing  insured,  they  ought  to  give 
notice  of  abandonment,  to  enable  the  underwriters  to 
elect  whether  or  not  they  will  incur  such  expenses.* 

But  i^i  by  any  interference  of  the  underwriters;  the 
assured  be  actually  prevented  from  abandoning,  the 
underwriters  are  liable  for  all  tlie  loss  sustained  by  the 
assured  to  tlie  extent  of  the  sura  insured.-^A  ship,  in- 
sured from  Leghorn  to  London,  met  with  an  accident 
in  the  course  of  her  voyage,  and  was  obliged  to  put 
into  a  port  to  repair.    The  owner  being  apprized  of 

*  Whilst  the  timbers  of  a  vessel  hold  together,  the  assured  can- 
not break  her  up,  and  chai^ge  the  unden^riters  with  a  total  km, 
without  an  abandonment.    Belly,  Nixon.  Holt,  49S. 
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this,  and  that  it  would  be  necessary  to  unload,  by 
which  a  considerable  expense  must  be  incurred,  com- 
municated the  circumstance  to  the  underwriters,  and 
expressed  a  desire  to  abandon.  Some  altercation 
arose,  they  insisting  on  the  vessel's  being  repaired, 
and  telling  the  assured  to  pay  the  bills.  He  at  last 
consented  to  this,  but  refused  to  advai^ce  any  money ; 
in  consequence  of  wliich  it  became  necessary  to  take 
up  a  large  sum  on  bottomry.  The  ship  was  refitted^ 
and  upon  her  arrival  in  London  application  was  made 
to  the  underwriters,  to  take  up  the  bottomry  bond,, 
which  they  refused,  and  the  vessel  was  obliged  to  be 
sold  to  satisfy  that  debt,  so  that  she  never  was  in  the 
possession  of  the  assured  again.  The  ship  sohl  for 
481.  less  than  the  amount  of  the  bottomry. — Under 
these  circumstances,  although  this  was  considered 
only  as  an  average  loss,  the  assured  having,  in  fact, 
not  abandoned,  the  court  determined  that  the  under- 
writers were  liable  to  the  amount  of  the  insurance  for 
all  the  injury  which  had  accrued  to  the  owner  in  con- 
sequence of  their  interference  and  directions,  and  their 
subsequent  refusal  to  discharge  the  bottomry  bond. 

With  respect  to  Jreiglit  it  has  been  said  that  there  Flight. 
must  be  an  abandonment  of  it  where  the  goods  speci-  Todhumer,* 
fically  exist,  although  the  ship  be  incapable  of  prose-  *  ^"J** 
cuting  the  voyage. — But  in  a  later  case  where,  after  Green  v. 
the  cargo  had  been  shipped,  the  ship  became  so  much  a».  Co. 
damaged  as  to  render  it  necessary  to  unload  her,  and  U^^"**^ 


she  could  neither  sail  home  in  the  state  in  which  she  p*358,] 

S«ealH>l(Q» 

wa»,  nor  be  repaired  where  she  lay,  sufficiently  to  bring  w.  Sov.  Ex. 
the  whole  cargo  home,  the  master  sold  the  ship ;  and  g 
the  owner,   without  having  abandoned  the  freight,  ^^ 
claimed  for  a  total  loss :  the  couit  of  Common  Pleas 
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were  of  opinion,  that  there  was  no  ground  for  saying 
that  there  ought  to  be  an  abandonment  in  this  case. 
^WT'  When  part  of  the  property  insured  is  entirely  lost, 

l&Eut^bCS.  no  abandonment  is  necessary  to  constitute  a  claim  as 
for  a  total  loss  of  such  part,  although  the  wreck  and 
deterioration  of  the  goods  cannot  be  considered  a  total 
loss  without  abandonment. 
Havelock  v.  If  the  Underwriters  demand  an  abandonment  of  more 
eT.R.268.  ^***"  ^l^^y  ^*vc  insured,  this  must  not  prevent  the 
assured  from  abandoning  to  the  amount  of  the  sum  in- 
sured :  but  if  he  neglects  this,  he  cannot  afterwards 
recover  as  for  a  total  loss. 


Time  of  lu  France  and  several  other  countries  the  times  have 

^^  '  been  limited,  according  to  the  distance  of  the  place 
where  the  loss  happens,  within  which  the  abandonment 
must  be  made.*  In  England  there  are  no  such  re- 
gulations :  the  rule  is,  that  as  soon  as  the  assured  re- 
ceives advice  of  a  total  loss,  he  must  make  his  election 
whether  he  will  abandon  or  not.  If  he  determines  to 
abandon,  he  must  give  the  underwriters  notice  of  this 
within  a  reasonable  time  after  the  intelligence  arrives ; 
and  any  unnecessary  delay  in  giving  this  notice  will 
amount  to  a  waiver  of  his  right  to  abandon.f — The 
assured  must  make  his  election  speedily,  whether  be 
will  abandon  or  not,  and  put  the  underwriter  into  a 
situation  to  do  all  that  is  necessary  for  the  preservation 
of  the  property,  whether  sold  or  unsold.  He  cannot 
lie  by  and  treat  the  loss  as  an  average  loss,  and  take 
measures  for  the  recovery  of  it,  without  communi- 

•  Code,  art.  373,  SSf,  &c. 
t  By  BulUr,  J.,  in  Mlchcli  v.  Edk,  1 T.  R.  608. 
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eating  that  fact  to  the  underwriters^  and  letting  them 
know  that  the  property  is  abandoned  to  them.* 

A  vessel  sailing  with  corn  from  ffaterford  to  Liver'  AndenonT, 
pool  was  stranded  near  fVaterford  on  the  28th  of  Co>7£asc«' 
January,  and  the  ship  continued  at  high  tide^ttnder    ^* 
water  for  nearly  a  month,  during  which  time  the  cargo 
was  saved  in  a  damageil  state.    A  notice  of  abandon- 
ment given  to  the  underwriters  in  London  on  the  18th 
February  w^  holden  to  be  out  of  time,  tlicre  being  a 
constant  regular  intercourse  between    fVater/ord  and 
LiterpooU 

Where  the  port  of  destination  was  declared  in  a  Barker  ▼« 
state  of  blockade,  and  an  abandonment  was  offered  ^^^2S^ 
on  that  account,  five  weeks  after  that  circumstance  8«««bo^e, 

'  )>.  343. 

had  been  known,  this  was  held  too  late. — Even  a  Hunt  v. 

notice  of  abandonment  given  on  the  21$t  of  December  An[co. 

was  held  too  late,  when  the  assured,  wlio  knew  on  the  *  ^'^  ^'^^' 
13th  of  December  that  the  ship  could  not  be  repaired, 
might  have  given  such  notice  so  that  it  would  have 
arrived  on  the  1 7th. 


But  the  assured  is  entitled  to  a  reasonable  time  for  Genoa  ▼. 

Roy.  Exc 
Aat.  Co. 

r>  Taunt. 


acc|uiring  a  full  knowledge  of  the  state  of  a  damaged  Am.'co. 


cargo,  before  he  is  bound  to  elect,  whether  he  will  JJg^*^ 
abandon  to  the  underwriters  as  for  a  total  loss. — So 
ivbere  a  cargo  was  insured  from  Uverpool  to  CalaU, 
and  the  ship,  having  sailed  on  the  1st  of  Decembei^ 
was  by  tempestuous  weather  forced  to  put  back  on  the 
20th  into  Uverpool^  where  the  cargo  began  to  be  un- 
shipped and  examined  on  the  21st,  but  the  assured 
did  not  receive  the  complete  report  of  the  survey  till 
the  7tl>  of  January  :  it  was  held  that  an  abaudonmeut 
on  tb>  7th  of  January  was  made  within  a  reasonable 
^  ^  fi|r  Lord  Kenyon,  C.  J.|  in  Allvoody.  Henckeli, , 
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time,  thongb  the  plaifiiifr  had  in  the  mean  time  con* 
tempiated  that  the  loss  would  be  partial,  and  that  the 
adventure  might  be  pursued.  If  a  cargo  is  so  much  da- 
maged, that  it  is  not  fit  to  be  sent  forward  to  a  marked 
the  %sured  may  abandon  as  for  a  total  loss. — Lord 
Chief  Justice  Gri&i«  said,  ^^  The  assured  must  always 
elect  in  the  first  instance,  whether  he  will. abandon  or 
not,  but  the  first  instance  means,  after  the  assured  has 
had  a  convenient  opportunity  of  examining  into  the 
jcircumstances  which  render  abandonment  expedient 
^r  not.  He  must  not,  however,  use  this  latitude  as 
4m  opportunity  to  judge  of  the  state  of  the  markets, 
he  has  no  right  to  govern  his  conduct  by  any  suck 
rule. ...  It  was  not  competent  to  set  up  this  abandon^ 
ment  on  the  7th,  if  the  assured  were  fully  apprized  of 
the  facts  on  the  29th  of  December.  • .  •  Had  the  plains 
tiff  been  dilatory  in  making  the  survey,  it  would  have 
been  a  very  different  case." 


Form  of  the      No  particular  form  is  prescribed  in  which  a  notice  of 
iJ^t!*       abandonment  must  be  given.    But  in  whatever  form 
an  abandonment  is  declared,  it  must  be  explicit,  and  is 
not  to  be  taken  as  a  matter  of  inference  from  an  equir 
ThcUuMon    vocal  act. — So  where  a  letter,  stating  the  damage 
lEip.  7"*  done  to  a  cargo  insured,  was  shown  to  the  underi- 
writers,  and  they  desired  ^^  that  the  assured  would  de 
tlie  best  they  could  with  the  damaged   property,? 
Loixl  JiC^itt/on  held,  that  this  did  not  enable  the  assured 
Ftnaeter  ▼•  ^  gp  for  a  total  loss. — So  where  an  insurance  broker 
1  CMBfb.     required  the  underwriters  to  settle  as  for  a  total  loss, 
and  to   give  directions  for  the  disposal  of  the  .pro- 
perty insured.  Lord  £//^&>nnfgA  said,  ^^  There  is  no 
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implied  abandonment  by  a  demand  of  a  total  loss.  It 
would  be  very  well  to  prevent  parol  abandonments 
entirely ;  but  if  they  are  allowed,  I  must  insist  upoa 
their  being  express.  An  implied  parol  abandonment 
is  too  uncertain  and  cannot  be  supported.  The  aban- 
donment must  be  express  and  direct,  and  I  think  the 
word  ^  abandon'  should  be  used  to  render  it  effectual.'* 

An  abandonment,  moreover,  must  be  simple  and 
not  fettered  with  any  conditions.* 

The  notice  of  abandonment  may  be  given,  either  to 
the  underwriter  himself,  or  to  the  agent  who  has  vub^ 
scribed  for  him. — It  ought  to  be  made  for  the  whol6 
of  the  effects  insured,  and  not  for  a  particular  part ;  for 
it  would  be  unreasonable  that  the  assured  should  M 
at  liberty  to  keep  for  his  own  account  what  might  bt 
sold  to  a  profit,  and  to  abandon  only  such  part  as.maj 
give  a  loss.  But  if  different  articles  are  distinctly 
valued  in  the  same  policy,  the  different  valuatiens*inaf 
be  considered  as  distinct  insurances.t 

As  the  assured,  if  he  mean  to  aband<Mi,  must  do  00  Aa  tmdciw 
within  a  reasonable  time,  so  the  underwriter  on  the  ^^^ 


Other  hand,  if  he  mean  to  reject  it,  must  signify  this  >i»iidoii- 

ID6IK.  bbibC 

intention  within  a  reasonable  time. — So  where  ao  abaiH  d«  w  withiit 
donment  had  been  made  in  proper  time,  and  some  of  ^,1^'"^ 
the  underwriters  (but  not  the  defendant)  had  desired  Jjo^on^- 


the  assured  to  act  as  if  there  had  been  no  insurance^  3 Brad.* 
and  they  did  not  interfere  till  after  two  months ;  thii 
was  held  to  be  an  acquiescence,  completing  the  right 
of  abandonment. 

•  By  Lord  Kmj/on,  in  3f *  Master  v.  Schoolbrcd,  1  Esp.  27S. 
t  Marshall,  II.  ch.  13,  §.  3 ;   Valih,  p.  102. 
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CHAPTER  IX. 

0/  tlie  Adjustment  of  Particular  Average. 

^^2^2?*  Thb  term  *'  particular  average"  denotes,  in  ge- 

MocdL  neral,  every  kind  of  expense  or  damage,  short  of  a 
total  loss,  which  regards  a  i)articular  concern,  and 
which  is  to  be  borne  by  the  proprietor  of  that  concern 
alone.  As  between  the  assured  and  the  iindei  writer, 
it  means  losses  of  this  description^  as  far  as  the  under* 
'  writer  is  liable.  Thus  the  loss  of  a  sail  split  or  blown 
away  may,  in  general,  and  without  reference  to  the 
cause  of  the  loss,  be  called  a  particular  average;*  but, 
with  respect  to  the  underwriter,  it  is  a  particular 
average  only,  if  the  loss  occurred  under  such  circum- 
stances as  to  make  the  underwriter  answerable  for  it; 
if  otherwise,  it  is  said  to  belong  to  wear  and  tear, 
which  expression  is  then  used  to  distinguish  such  loss 
from  particular  average.  And  although  in  the  law 
all  kinds  of  expenses,  short  of  a  total  loss,  are  recover- 
able under  the  head  of  average  :t  y^t  there  is  this  dif- 
ference (at  least  in  this  counti7)  between  a  deteriora- 
tion in  value  of  the  thing  insured,  or  particular  average 
in  a  stricter  sense,  and  expenses  incurred  for  the  pre- 
servation of  the  same  thing,  that  such  expenses  may 
be  claimed,  although  there  be  no  claim  for  particular 
average,  either  because  the  policy  was  warranted  free 
from  particular  average,  or  because  the  percentage 

♦  Code,  §.  408.  t  1  R«l>'  Adm.  Rep.  293. 
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was  short  of  that  for  which  the  underwriter  becomes 
liable. 

Noiwithstanding  what  has  been  said  against  the  ex- 
pression particular  average,  still  I  think  it  ought  to  be 
retained,  not  only  as  being  universally  adopted  and 
understood,  but  also  because  it  is  more  expressive  than 
the  term  partial  loss,  which  may  also  convey  the  idea 
of  a  total  loss  of  a  part,  in  which  sense  it  is  sometimes 
used.*  The  word  average,  whatever  its  original  mean- 
ing may  have  been,t  is  understood  now  as  distinguish- 
ing the  loss  to  M'hich  it  is  applied  from  a  total  loss ; 
and  the  word  particular  clearly  distinguishes  it  from 
general  contribution  or  general  average.  To  use  the 
term  particular  average,  as  denoting  also  a  total  loss  of 
a  part,  is  certainly  erroneous,  and  ought  to  be  avoided : 
for  these  two  kinds  of  losses  are  perfectly  distinct  from 
each  other.  A  total  loss  of  a  part  may  be  recovered, 
where  a  particular  average  Mruuld  not  be  recoverable.^ 

It  is  the  object  of  this  chapter,  to  explain  the  mode 
of  ascertaining  the  amount  of  the  underwriter's  lia- 
bility in  cases  of  particular  average  on  goods  and  on 
ship;  where  we  shall  have  to  distinguish,  whether 
the  thing  insured  did  or  did  nut  reach  the  place  of' its 
destination. 

And  first  as  to  goods  arriving  damaged  at  the  place  Goods  ar- 
of  their  destination. — It  has  been  fully  shown  in  the  Jj^^ied  it 
first  chapter,  that  there  are  two  modes  of  insuring  thepbceof 
goods,  and  of  indemnifying  the  assured :  one,  accord-  natioo. 
ing  to  which  the  assured  is  to  be  placed  in  the  situa- 
ion  after  a  loss,  in  which  he  would  have  been  if  the 

Stevens's  Essay,  4lh  ed.  p.  77.  t  See  above,  p.  167. 

I  See  above,  p.  S74,  and  p.  378. 
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loss  bad  not  taken  place ;  and  another,  by  whicb  the 

assured  is  to  be  placed,  as  to  the  goods  insured,  in  the 

situation  in  which  he  was  before  the  adventure ;  that 

TheioMis     of  these  two  modes,  the  latter  is  exclusively  adopted, 

Co  be  sdiutt*  .  ' 

edwpoaa  and  that,  according  to  theory,  law  and  practice,  the 
2^5J^^JJ^  meaning  of  a^  policy  on  goods  (unless  it  contains  dif- 
ivoeeedi  of    ferent  stipulations)  is,  that  in  case  of  deterioration  of 

the  found  i  /      ^ 

and  damaged  the  goods  by  any  of  the  perils  insured  against,  the 
'^'^'^  quantity  or  extent  of  the  deterioration  shall  be  ascer- 

tained by  comparing  the  gross  amount  of  the  sales  of 
the  damaged  goods  with  the  gross  amoiuit  which  the 
same  goods  would  have  produced  if  sound,  and  that 
the  underwriter  shall  pay  the  same  proportion  of  the 
original  value  of  the  goods,  including  all  charges  till 
on  board,  or  of  the  value  in  the  policy,  which  repre- 
sents that  original  value. — ^Thus,  if  a  quantity  of  cofiee^ 
valued  at  10001.,  would  have  sold  at  100 sh.  per  cwt.if 
sound,  but  on  account  of  being  sea«damaged,  sells  at 
7fi  sh.,  the  amount  of  the  deterioration  is  one  fourth,  or 
it  is  the  same,  as  to  the  goods  themselves,  as  if  threq 
fourths  had  arrived  sound,  and  one  fourth  had  been 
annihilated :  the  underwriter,  therefore,  will  have  to 
pay  one  fourth  of  lOOOI.,  or  250/.  The  same  sum  the 
underwriter  will  have  to  pay,  whether  the  goods  com^ 
to  a  favourable  or  a  depressed  market,  whenever  the 
comparison  between  the  sound  and  damaged  goods 
shows  the  deterioration  to  be  one  fourth.  , 

Erronepus-        It  being  thus  established,  that  the  underwriter  shall 

other  modes  have  nothing  to  do  either  with  the  state  of  the  marke^ 

theioar*"*   or  with  the  loss  on  landing  expenses,  freight,  duty^,  &a, 

accruing  in  consequence  of  the  deterioration,  for  this 

simple  reason  that  no  premium  is  paid  for  those  items; 
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it  will  be  very  easy  to  show^  that  all  other  modes  of 
adjusting  particular  average,  exqept  that  on  the  prin- 
ciple of  the  gro^  proceeds,  are  erroneous.  It  will  be 
sufficient  to  prove,  that  they  all  involve  those  items 
which  are  foreign  to  the  contract  of  insurance  upon 
goods. 

,  These  modes  are  :  1 .  Adjusting  the  loss  on  the  dif- 
ference between  the  sound  and  damaged  sales,  without 
a  reference  to  the  cost;  2.  As  a  salvage  loss;  3.  On 
a  comparison  between  the  net  produce  of  the  sound 
and  damaged  goods. 

I.  When  the  underwriter  pays  the  difference  be-  i.  Qncfat 
twecn  the  sound  and  damaged  sales,  or,  which  comes  betireeat^ 
to  the  same,  when  he  replaces  the  damaged  article  JJ^l^^ 
with  a  sound  article  of  the  same  description  and  qua-  *>^» 
lity,  it  is  clear  that  the  assured  tuiJZ  be  placed  in  the  '    - 
situation  in  .which  he  would  have  been  if  the  loss  had  not 
occurred;   that  consequently  he  will  be  indemnified 
according  to  the  first  mode  of  insurance,  which  com- 
prises the  expenses,  duty,  and  freight,  payable  at  the 

place  of  discharge,  and  the  profit  or  loss  of  the  market, 
although  the  insurance  was  made  according  to  the 
second  mode,  by  which  only  the  prime  cost  or  valipe 
of  the  goods  regards  the  underwriter. 

II.  When-  the  underwriter  pays  the  difference  be-  2.  At  •«!* 
tween  the  prime  .cost,  &c.,  or  between  the  valuation  ^^«**"» 
in  the  policy  which  represents  the  prime  cost,  and  the 

net  proceeds  of  the  damaged  goods,  the  assured^  it  is 
true,  will  be  placed  in  tlie  situation  in  which  he  was 
prior  to  the  adventure;  but  he  will  be  so,  not  only 
with  respect  to  the  goods,  for  which  alone  he  paid  a 
premium,  but  also  with  respect  to  the  charges,  freight, 
and  duty,  for  which  he  paid  no  premium ;  and  more- 
ovisr,  the  state  of  the  market  will  influence  the  calca- 
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lation.    Supposing  the  deterioratioD  to  be  one  fourth, 
-  and  tiiU  loss  to  be  counterbalanced  hj  the  rise  of  the 
'  market;  tiien  the  underwriter  will  pay  nothing,  al- 
though by  his  contract  he  was  bound   to  pay  one 
fourth  of  the  original  value.    On  the  other  hand,  sup- 
posing the  article  to  come  to  a  losing  market,  the 
un<lerwriter  will  have  to  make  good  the  loss  of  the 
market  over  and  above  the  depreciation  occasioned 
by  sea-damage. — ^This  mode,  in  fact,  is  equal  to  aban- 
doning goods  under  circumstances  where  no  abandon- 
ment ought  to  take  place. 
3.  On  I  III.  When  the  difference  of  the  net  proceeds  of  the 

b«twe(Bath«  souud  and  damaged  goods  is  made  the  scale  of  com- 
of*he****d  P^**'*^"*  ^^  ascertain  the  quantity  of  the  loss,  and  to 
anddamaged  determine  the  proportion  which  the  underwriter  has 
to  pay  of  the  prime  cost,  &c.,  or  of  the. value  in  the 
policy,  then  the  underwriter's  liability  will  also  depend 
upon  the  state  of  the  market,  and  upon  the  amount  of 
freight,  charges,  and  duty,  and  will  vary  with  these 
items. — Suppose  the  freight,  charges,  and  duty  on 
goods,  valued  at  1000/.,  to  be  lOOL,  then,  if  the  gross 
proceeds  of  the  soimd  would  have  been  12002.,  and  the 
gross  proceeds  of  the  damaged  are  600/.,  the  calcula- 
tion, according  to  the  net  proceeds,  will  be  as  follows: 


Gross  proceeds  of  the  sound  goods    «-     « 

•    £1200 

less  charges,  &c*     •    « 

^    -        100 

net  proceeds       •    - 

.    -    1100 

(i.  e.  lOOOI.  cost  and  100/.  profit) 

gross  proceeds  of  the  damaged  goods    • 

£600 

less  charges,  &c.    •    - 

100 

net  proceeds     -    ,     - 

500 

loss      *      .... 

.   .    fino 

therefore,  as  llOOL  (the  sum  insured,  and  lOOL  profit) 
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are  to  1000/.,  (the  sum  insured,)  so  are  600/.  (the  loss 
after  deducting  the  charges)   to   -7^9 —  (the  suni 

which  the  underwriter  has  to  pay).  Now  the  latter 
term  clearly  shows : 

l.That  the  sum  which  the  underwriter  has  to  pay 
will  decrease,  when  the  profit  which  the  undamaged 
article  would  have  yielded  increases,  because  the  divisor 
is  then  augmented  while  the  dividend  remains  un- 
altered 'y  and  that  it  will  increase  when  tlie  profit  de- 
creases  or  is  turned  into  a  loss,  because  in  that  case  the 
divisor  is  diminished  while  the  dividend  remains  un- 
altered ; 

2.  That  the  sum  to  be  paid  by  the  underwriter  will 
increase  with  the  amount  of  freight,  charges,  and  duty, 
which  is  to  be  deducted  from  the  gross  proceeds.* 

•  Let  the  cost  &c.,  or  the  value  in  the  policy,  be  zr  c ;  the  charges, 
duty  and  freight,  payable  at  the  port  of  destination  =  k;  the  profit 
(which  becomes  negative  when  instead  of  a  profit  there  is  a  loss) 
=z  p ;  and  let  n  per  cent,  he  lost  by  the  sea  damage.  Then,  if  the 
calculation  be  made  according  to  the  gross  proceetb,  we  shall  have 


ne 


(c+ft+rt:*=i^(f+*+p):  1-55-  .    .    •    (1) 

and  the  underwriter  will  pay  — ,  i.  e.  he  will  pay  tht  same  per- 
centage, on  the  sum  insured,  by  which  the  article  was  diminished 
in  value. 

But  if  the  calculation  be  made  according  to  the  net  proceeds, 
then  we  have 

{c±p).c=(c±p—^^{c±p+k)+k)  :  ^+^  .  ^.. .  (J) 

The  underwriter,  therefore,  pays  in  this  case  ttt:  • more  than 

'  '^  ^  100    c±p 

in  the  former.  This  quantity  increases  with  ^,  when  n,  c,  and  p 
remain  of  the  same  value.  It  increases  also  when  p  decreases,  and 
decreases  when  p  increases.   And  yet  k  and  p  ought  to  have  no  in- 

flaence  upon  the  contract.    The  formula  -^ttc  +  ,-r::  .  — ^  cannot 

'^  100       iOO    <±p 
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YmOm  Thus  it  is  dear  that  the  gross  proceeds^  or  the 

••■■■*■•      market  price  of  the  goods^  can  be  the  only  true  scale 

of  comparisou  to  determine  the  deterioration. 

When  damaged  goods  are  sold  before  the  mast,  so 
that  the  purchaser  undertakes  to  pay  the  freight,  duty 
and  charges,  it  is  evident  tliat  he  will  pay  so  much 
less  for  such  goods,  as  the  loss  upon  freight  &c.  will 
amount  to,  and  that  an  adjustment  of  the  damage, 
according  to  the  value  before  the  mast  will  be  equal  to 
an  adjustment  according  to  the  net  proceeds.  Goods, 
for  instance,  which,  subject  to  all  charges,  would  have 
been  worth  10002.  in  a  sound  state,  will  not  sell  for 
5002.,  if  the  deterioration  be  one  half,  and  4001.  charges 
are  to  be  paid  on  the  damaged  goods  the  same  as  they 
would  have  been  on  the  sound  :  they  will  sell  for  300/. 
only,  because  200i.  are  lost  upon  the  charges  by  the 
deterioration. 
Goods  idkl  The  same  remark  applies  to  goods  sold  in  bond  or 
subject  to  the  duty  only,  if  the  same  duty  is  to  be  pud 

become  equal  to  the  formula  ^,  except  when  kzizo,  orp  =  », 

• 

and  the  one  as  well  as  the  other  being  impossible,  it  follows  that 
an  adjustment  ypon  this  principle  can  be  tnie  in  no  case.  But  the 
error  will  be  the  less  perceptible  the  more  p  [increases  and  h  de- 
creases. If  the  freight,  for  instance,  was  paid  at  the  place  of  de- 
parture, and  included  in  the  invoice,  and  the  goods  pay  no  duty  tt 
all,  or  a  duty  ad  valorem,  k  will  be  reduced  to  the  simple  landing 
.  charges,  and  in  that  case  both  kinds  of  adjustment  will  be  nearly 
the  same. 

It  will  be  very  easy  with  the  help  of  this  formula  to  demonstrate 
tt  e  absurdity  to  which  this  mode  of  adjustment  would  lead  in  many 
cases.  Thus  ifk^zc  —  p,  i.  e.  if  the  orighial  capital  would  bate 
been  absorbed  by  the  charges  and  the  fall  of  the^market,  in  the  case 
of  a  safe  arrival,  the  underwriter  will  have  to  pay  a  total  loss,  when 
Jjie  deterioration  is  50  per  cent.,  or  when  n  =  50. 
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upon  damaged  as  upon  sound  goods.  The  purchaser 
of  such  damaged  goods  will  pay  for  them  iu  bond  what 
they  would  b^  worth,  duty  paid,  less  the  whok  duty. 
Consequently,  to  ascertain  the  quantity  of  damage  of 
such  goods  sold  in  bond,  the  whole  amount  of  the  duty 
is  to  be  added  to  the  value  of  the  damaged,  and  to  that 
of  the  sound  goods.  Thus,  if  goods  which  would  have 
been  worth  sound  10002.  iu  bond,  sell  damaged  for 

3001.  and  the  duty  is  400J.  the  damage  is  iooo+ieo  ~  i* 

If  such  goods  cannot  be  sold  for  consumption  at  all, 
because  the  duty  to  be  paid  on  the  damaged  goods 
would  absorb  the  whole  value ;  as  when  goods  which 
sound  would  be  worth  10/.  per  cwt.  in  bond^  are 
subject  to  lOZ.  duty,  and  the  deterioration  is  one  half; 
so  that  the  duty  on  the  damaged  goods  would  be 
equal  to  their  value,  duty  paid,  and  consequently 
they  would  leave  no  net  proceeds :  in  such  a  case  the 
only  way  will  be  to  sell  them  for  exportation.  But 
even  then  a  comparison  of  the  value  of  the  sound 
goods  in  bond,  and  of  the  damaged  goods  in  bond, 
cannot  serve  to  ascertain  the  quantity  of  the  deteriora- 
tion. For  the  purchaser  of  such  goods  will  take  the  in- 
crease of  damage  into  consideration  which  the  goods 
will  sustain  from  the  time  of  sale  to  the  time  when 
they  can  reach  the  foreign  market,  and  he  will  conse- 
quently pay  less  for  such  goods  than  he  would,  if  they 
could  immediately  be  brought  into  the  market  for 
consumption.  But  the  underwriter  has  nothing  to  do 
with  this  increase  of  damage :  he  is  liable  only  to 
compensate  for  the  deterioration  which  had  taken  place 
at  the  time  when  the  goods  were  landed,  or  at  the 
earliest  period  at  which  they  might  have  been  ultf- 
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inately  sold.  In  suck  cases^  tbercfore,  still  the  adjust- 
ment must  be  made  by  comparing  tbe  value  of  the 
sound  and  damaged  goods,  duty  paid;  or,  if  such 
valuation  cannot  be  obtained,  an  allowance  must  be 
made  for  the  probable  subsequent  increase  of  dete- 
rioration, in  the  same  manner  as  must  be  done,  when 
damaged  goods,  for  any  cause  not  within  the  policy, 
are  sold  later,  and  consequently  at  a  less  price,  than 
they  would  have  fetched,  if  sold  at  the  proper  time. 

When  goods  are  insured  to  a  country  where  their 
importation  is  prohibited,^  so  that  they  cannot  be  sold, 
except  for  exportation,  and  this  circumstance  is  known 
to  the  undcr^vriter,  it  appears  to  roe,  that  the  under- 
writer, who  mu/;t  then  be  supposed  to  have  taken  this 
additional  risk  into  consideration,  cannot  complain  of 
an  adjustment  of  the  damage,  made  upon  a  comparison 
of  the  sound  and  damaged  goods  in  bond. 

In  this  countiy,  as  well  as  many  others^  the  revenue 
laws  provide  that  the  duty  on  certain  articles  if  damaged 
shall  be  reduced  in  proportion  to  the  deterioration,  so 
that  when  the  value  of  the  goods,  by  the  damage,  is 
reduced,  for  instance,  to  three  fourths,  three  fourths  of 
the  duty  upon  sound  goods  are  only  to  be  pdd.    If 
this  rule  were  strictly  attended  to,  there  would  be  no 
difference  between  an  adjustment  made  according  to 
the  difference  of  the  value  of  sound  and  damaged  goods 
in  bond,  or  according  to  that  on  goods  for  which  |the 
duty  was  paid :  for  the  purchaser  of  damaged  goods  in 
bond  would  pay  the  same  price  for  such  goods  in  bond 
as  for  the  same  goods  duty  paid,  except  the  propor- 
tionate amount  of  the  duty  which  in  the  former  case 
is  yet  to  be  paid.    It  can  make  no  difference  to  the 
purchaser,  whether  this  proportionate  duty  be  com- 
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prised  in  the  price  which  be  pays  for  the  goods  on   ' 
which  the  duty  has  been  paid,  or  whether  he  purchase 
the  goods  in  bond  for  so  much  less,  as  be  will  h%' 
obliged  to  pay  for  them  to  the  revenue.    Equal  pro- 
portions being  taken  from   unequal  sums  leave  the 
same  relative  difference.* 

But  if  the  reduction  in  the  duty  be  not  exactly  pro* 
portional  to  the  deterioration,  or  if  the  whole  duty 
must  first  be  paid,  and  a  loss  must  necessarily  be  in- 
curred by  the  expenses  of  obtaining  a  repayment  and  by 
interest,  it  is  obvious  that  the  purchaser  of  damaged' 
goods  in  bond  will  pay  so  much  less  for  them,  as  these 
extra  charges  will  amount  to.    If,  for  instance,  a  loss 
of  5  sh.  on  every  Cwt.  of  an  article,  the  deterioration ' 
of  which  amounts  to  one  half,  must  be  incurred  in- 
recovering  the  duty,  the  purchaser  will  pay  only  45  sh. 
for  that  article,  which  •  without    that  circumstance' 
would  have  been  worth  to  him  50  sh.    Consequently 
there  will  be  a  loss  of  -^^^  or  ^^  on  the  duty y  or  occa- 

*  Let  the  gross  proceeds  of  the  sound  goods,  duty  paid,  be  =:  G, 
the  duty  on  the  sound  goods  =  k,  the  deterioration  =:  n  per  cent. ' 

or  -r^ ;  the  capital  insured  =  C,  the  value  of  the  sound  goods  in 
bond  will  be  =:  G^k,  and  of  the  damaged  goods  in  bond  = 
[11^^  (G— *),  and  the  relative  deterioration  =  j^  (G— *),  so-. 
that  we  shall  have, 

(G-k) :  m  (^-*^  =  ^  •  IB  <^' 
and  the  result  will  be  exactly  the  same  as  when  the  adjustment  is 
made  upon  the  diflference  of  the  gross  proceeds.— Or  if,  in  the 
formula  (2)  p.  429,  k  denotes  the  duty  only,  and  in  the  second  ante- 
cedent, instead  of  the  last  k,  is  put  i^J^  k  (which  is  the  propor- 
tion of  the  duty  to  be  paid  under  the  above  supposition)  the  part 

!L-    JL  of  the  result  will  disappear,  which  is  another  proof  that 
100  '  c±p 

both  kinds  of  adjustment  will  then  give  the  same  result. 


qf  the  Jdffuftmmt  [M^^  »- 

$me4  bjf  th$  iuty^  wkh  wbkh  tfie  UAderwrter  hm 
imbiBg  to  do»  mi  it  woaU  be  wroBf  to  make.  Mm 
Wr  f^  ^  ^^*  ^u^  inmred.* 

Hoir  the  As  the  gfois  viilue  of  tibe  damaged  g9ods^  asd  that 

(£danagod  wliich  the  Same  goods  would  haye  bad  if  saoiid,  form 
and  touod     f\^  Ubm  of  tiie  aditwtmettt  of  tbe  daimfor  particular 

goods  IS  to 

be  ascer-  aveiBg^r  ^  wiU  be  necessary  to  investigate  the  modes 
of  iMfiseniMaii^  those  respectisre  v^uas^-^C  ia  cos- 
toiMry  t9  scttdami^yd  goods  by  yMiUic  auctioa ;  and 
wiian  that  is.  doa^j,  ^  person  who  adjnsts  tte  daim, 
after  satisfying. bi«Bself  that  the  damage  orighmted  in 
Act. in  ftpmi  insured  against  will  bare  nodnig  to 
4a  m*lUs  res^^ot  bt«t  to  see  that  the  sales:  are  dnif  > 
.X(ert|6(ed.  U  aecnrs  sometimes  in  smnll  places,  where 
if  is^Rot  onstomary  to  sell  geods  by  aoctiai^  titatihr 
Dmtaia  of  thodnmag^  commodity  is  estianfrted  by  sworn- 
fa^koff^  or  me rcbnots.  This  mode  of  psocending  may 
vingpumy  instances  he  more  to  the  advnniiage  of  the 
underwriters  than  an  actual  sale ;  but  the  credit  wiuah 
C9MI  be  giv^n  to  such  valuations  will^  of  comne^encudy 
depend  upon  the  respectability  of  the  piurties. 

The.  value  which  damaged  goods^  would  Jiave^ 
l^ul  in  a  sound  state  is  not  always  easily  ascertained^ 
There  is  no  difficulty  with  respect  to  current  articles 
at  a  place  wliera  it  is  customary  to  sell  them  by 
auction^  sycli  as  colonial  produce  iu  London.  Tbe 
pUfblie  sale  of  the  undamaged  part  of  goods  of  the  same . 

*  ^  It  is  agreed  oaboth  side?,  that  th«  underwriter  ianot  liaUa 
for  any  loss  which  may  be  the  consequence  oflhe  dnlies  or  charges 
ts  lie  -pM  after  the  arrival  oF  the  commodity  at  the  place  of  its 

dssimnsa.^    Bf  Umrtnet^  Jssliee^  in  Jetftnaaa  v^<8l«/(flbis  <  ^^sst. 
68U 
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qiuditf  wiii  immedfoceljr  show  vfhBt  the  lbuDflgM^ 
would  have  been  worth.  But  with  rei»pe0t  fo  gstdl 
which  it  is  customary  to  sell  by  private  contract,  a 
public  sale  would  not  show  tlie  real  valMy  beeanfte 
such  sale  may  be  supposed  in  generaf  to  Im:  hss  adva»» 
tageouB  Aan  the  ether.  For  titis  reatdo,  at  abi^ 
because  the  assured  cannot  be  obliged  te^  sell  that  pant 
of  his  goods  for  which  there  is  no  claiuii-  merely  W 
ascertain  the  value  of  the  damaeged,  the  nnderwrkeiv 
have  no  right  to  insist  upon  a  sale  of  the  undamaged 
pnt.  Under  such  circumstances  the  only  wagr  i»>  to 
ascertain  the  value  of  tlie  sound  goods  by  the  estfuMter 
of  sworn  brokers  or  merchants^  and  it  it  to  be  ob^ 
served,  that  neither  the  highest  price  al  which  sudr 
goods  might  have  sold  in  small  quantities,  nor  the  towest. 
price  at » forced  sale,  ought  to  betaken,  but  a  medtOT» 
between  the  two,  or,  if  possible,  the  price  at  which  the 
damaged  goods  can  be  replaced  at  the  time  by  sounds 
-—It  wooM  be  very  desirable,  in  order  to  give  to  such 
estimates  a  higlier  degree  of  certainty,  that  tile  agen^ 
of  Lloyd's  in  foreign  places  should  themselvet  inqulfe 
into  the  state  of  the  market,  and  corroborate  the 
opinion  of  the  brokers  by  dieir  own ;  instead  of  whteBr 
they  frequently  concent  themselves  with  appointing^ 
one  of  the  brokers,  the  other  being  appointed^  by  tHr 
assured,  and  certift'ing  the  signature  of  the  brokers««^ 
When  any  doubt  remains,  as  to  the  fairness  of  the  esA> 
mate,  in  the  mind  of  the  adjuster  of  a  claim,  he  nuwl^ 
himself  take  the  trouble  of  investigating  die  state-  of 
the  market,  and  of  comparing  tlie  result  of  his  ft^ 
searches,  and'  of  an  exact  calculation  of  the  cost,  willk 
the  valuation  in  the  certificate;  but  he  cau  have  no 

3  r  2 
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right  to  alter  the  vuhiation,  as  is  sometimes  done,  ac- 
cording to  his  own  fancy.    . 

XMiMdoM.  '  When  the  discount,  allowed  upon  damaged  goods 
sold  by  auction,  dificrK  from  that  upon  sound  goods, 
the  discount  must,  of  course,  be  deducted ;  but  this  is 
not  necessary  wlien  the  percentage  is  the  Fame  upon 
sound  and  damaged  goods,  as  in  that  case  it  can  have 
no  influence  upon  the  percentage  of  the  deterioration.* 

Extn  The  extra  charges  occasioned  by  the  sale  of  damaged 

S^^  goods  by  auction,  such  assingle^brokerage,  lot  money, 
commission  to  the  agent  of  the  unden^Titers,  &c.,  are 
not,  properly  speaking,  a  consequence  or  a  part  of  the 
damage;  but  they  are  incurred  for  the  purpose  of 
ascertaining  the  quantity  of  the  damage :  they  would 
not  be  incurred  if  the  goods  had  not  been  insured,  and 
yet  the  quantity  of  the  damage  would  in  both  cases  be 
the  same.  Those  charges,  therefore,  have  nothing  to  do 
with  the  calculation  of  the  damage,  but  their  amount 
as  laid  out  by  the  assured,  must  be  added  separately  to 
the  loss.  And  this  is  the  present  practice  in  Lloyd's. 
Were  those  charges  deducted  from  the  gross  proceeds 
of  the  damaged  goods  before  the  quantity  of  the  loss 
was  ascertained,  it  is  clear  that  the  assured  would  re- 
ceive on  account  of  the  charges  more  than  he  laid  out, 
if  the  goods  came  to  a  losing  market,  and  less,  if  they 
came  to  a  profitable  one. 

No  commission  on  the  damaged  sales  must  be  in- 
cluded in  the  extra  charges ;  for,  when  the  goods  are 
sold  by  the  assured  himself,  there  is  no  commission  to 

See   above,  p.  433. 
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.  pay ;  and  when  they  are  sold  by  an  agent,  this  charge 
is  not  a  consequence  of  the  damage.  Suppose  the 
goods  to  be  reduced  in  value  to  one  half,  which  is  the 
same  as  if  one  half  had  arrived  sound,  and  the  other  half 
had  been  entirely  lost.  The  commission  on  the  damaged 
goods  is  then  only,  as  it  were,  on  the  first  half,  which 
the  assured  would  have  been  obliged  to  pay  also  in  the 
case  of  a  safe  arrival,  and  nothing  is  to  be  paid  on  the 
other  half  which  has  ceased  to  exist. 

If  only  a  part  of  the  goods  insured  is  damaged,  and  the  Sab  of 
assured  choose  to  sell  the  undamaged  also  by  auction,  4iBiifBd. 
the  underwriter  may  be  the  better  satisfied,  that  his 
loss  was  not  increased  by  too  high  a  valuation  of  the 
sound.  The  sound  and  damaged  being  sold  in  the 
^ame  auction,  can  make  no  difference  in  the  state- 
ment, when  of  the  extra  charges  those  only  which 
were  occasioned  by  the  sale  of  the  damaged  part  are 
brought  to  the  underwriter's  account. 

For  instance :  of  a  bale,  containing  200  pieces  of 
muslin,  insured  from  Hull  to  Si.  Peiersburgh,  valued 
4101.,  109  arrive  damaged.  The  sound  part  sells  at 
82  Rubles  per  piece,  the  diunaged  109  produce  5450  Rs. 

First  calculation.  If  200  pieces  are  insured  for  4101.9 
109  are  insured  for  223/.  9s. 

.  The  109  pieces,  if  sound,  would  have 

proiluced     .«..*-..    Rs.  8038 
but  being  damaged,  they  produced  only  5450 

loss      - Rs.3488 

If89381o8e3488,  then  223/.  9*.  will  lose   -      £8/    4 

extra  charges     -    •    -        14  16 
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fieeond  calculation.    900  pieces,  at  82  nVks,  wouU 
iMve  produced  16400  rabks. 

V  iM00lo6e3«8,  then  410/.  wiH  low   -    -      87    4 
€Xtm  cbarges  as  above      •    .    .    .       14  16 

£102    0 

'  Or  24/.  17*.  7<i'  per  cent. 

But  if  the  bale  contained  an  assortment  of  goods  of 
different  qualities,  and  the  sound  part  sells  for  less,  on 
account  of  the  assortment  being  broken,  this  loss  can- 
not be  brought  to  the  underwriter's  charge,  unless  it 
.  "  *  be  fso  stipulated  in  the  policy.  For  otherwise  he  would 
ran  a  risk  of  which  he  could  not  be  aware,  and  which 
he  would  not  have  taken  upon  himself  at  the  same 
premium.  In  cases  of  this  description,  the  damaged 
goods  must  be  estimated  at  what  they  would  have 
been  worth  under  a  supposition  that  the  assortment 
liad  not  been  broken. 

Un  In  When  there  is  a  decrease  or  increase  of  weight,  Tn 

^**^''        conseqaeace  of  damage  sustained,  the  weight  which 
(Rich  goods  would  have'  had,  if  sound,  must  be  brought 
Inio  the  calculation,  in  order  to  ascertain  the  propw- 
•tiott  between  'sound  and  damaged  goods.    The  best 
.MKide  of  reducing  the  weight  of  the  loading  port  to 
that  of  the  port  of  discharge,  is  by  comparing  un- 
damaged goods  of  the  same  descriptk>n  with  the  in- 
'Toke,  taking  the  difference  of  tare  &c.  into  consider- 
ation. 
TocilloM         When  a  part  of  goods  insured  is  totally  lost,  it  is 
^*      dear  that  [the  underwriter  will  have  to  pay  the  same 
proportion  of  the  value  in  the  policy  which  the  goods 
lost  bear  to  the  whole  of  the  goods  comprised  in  the 
i.— When  of  goods  comprised  in  the  same 
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VBluatioD,  one  part  k  totally  lost,  and  another  damaged, 
it  will  be  the  same>  whether  the  partial  loss  and  the 
particular  avei*age  be  adjusted  together^  or  whether 
each  be  treated  separately;  unless  it  be  necessifry  to 
show  the  percentage  of  the  parUcular  average,  as  con* 
sidered  by  itself.* 

When  several  articles,  comprised  in  the  same  policy,  Partkulff 
are  damaged  in  different  proportions,  the  result  of  an  *^^^2 
adjustment  on  each  separate  article  cannot,  under  all  detcom- 
circumstances,  be  the  same  with  that  of  an  adjustment  umepolky. 
on  the  whole.    Let,  for  instance,  a  quantity  of. coffee 
and  cotton  be  insured  in  one  policy,  the  former  valued 
at  5(X){.,  the  latter  at  1000/.    Had  the  former,  if  sound, 
been  worth  1000/.,  but  in  its  damaged  state  sells  for 
250/.,  and  the  latter,  if  sound,  would  have  sold  for 
4001.,  but  damaged  is  worth  only  200/.,  the  under- 
writer will  have  to  pay, 

h  If  the  damage  on  each  article  be  calculated- 
separately : — 


*  Let  B  denote  the  groas  proceeds  of  the  wIm^,  if  sound;  D  dte 
gross  proceeds  of  the  damaged  part,  C  the  value  in  the  poli^,  then 
the  underwriter  will  have  to  pay,  aocordiAg  to  the  first  method 

— —  X  C.  Now,  if  the  r.th  part  of  the  goods  be  lost,  and  the 

rest  deteriorated  n  per  cent;  D  will  be  .i^ln?  x  ^^^-^^  J? 
srliicliiieduoeB  the  above  exprcfluoo  to 

Hie  seeond  mediod  will  give 

«i^  +  100         m  lOOSJ—  ^ 

so  that  the  result  of  both,  under  all  cirbiimstanees,  is  tlie  same* 
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On  the  coffee^  on  500/.,  7b  per  cent.    -    £  3/5 
On  the  cotton^  on  lOOOI.^  50  per  cent.        500 

£876 
2.  If  the  whole  be  comprised  in  one  calculation  : — 
value  of  the  goods^  if  sound    -    -     1400 

damaged     -    -    -      450 

loss 950. 

If  1400  lose  950, 1500  will  lose      -    -      i£1017f. 
The  results  of  the  two  calculations,  we  see,  differ  ma* 
terialiy^  and  it  is  certainly  worth  while  to  ascertain 
which  of  the  two  ought  to  be  adopted.* 

If  the  policy  contain  the  clause  that  average  is  to  be 
paid  on  each  species  of  goods^  then  all  doubts  are  re- 
moved 5  but  if  no  such  clause  is  inserted,  it  might  be 
contended,  that,  the  two  articles  being  treated  in  every 
respect  as  one,  the  latter  mode  of  calculation  ought  to 
be  acted  upon.  But  this  is  not  so.  The  two  modes 
of  adjustment  give  the  same  result  in  two  cases  only : 

1.  When  the  state  of  the  market,  as  to  both  articles,  is 
alike,  i.  e.  when  both  articles,  had  they  arrived  sound, 
would  have  given  the  same  percentage  of  profit  or  loss 
upon  the  first  cost  or  valuation  in  the  policy  (for  in- 
stance, if  in  the  above  example  the  coffee,  if  sound, 
would  have  been  worth  600<.,  and  the  cotton  1200L) 

2.  When  the  percentage  of  the  deterioration  on  both 
articles  is  the  same  (as  if  in  the  above  example  the  de- 
terioration on  both  articles  bad  been  50  per  cent)— 
But  when  the  state  of  the  market.  Us  to  the  two  arti- 
cles, is  different  (as  in  the  ubove  example,  where  there 
would  have  been  a  profit  on  the  coffee,  and  a  loss  on  the 

*  See  also  the  article :  clause ''  to  pay  average  on  each  species  of 
foods,"  &c ,  below,  p.  475. 


«BAP.  IX.]  qf  Particular  Average.  441 

cotton)  the  results  of  the  two  modes  of  adjustment  will 
always  be  at  variance,  and,  in  the  latter,  the  claim  of 
the  assured  will  vary  with  the  state  of  tlie  market; 
whereas,  in  the  former,  the  state  of  the  market  will 
have  no  influence.  But  it  is  a  i*ule  established  by  the 
law,  that  the  underwriter  shall  have  nothing  to  do 
with  the  state  of  the  market,*  from  which  it  is  clear, 
that  if  two  or  moref  articles  are  insured  in  one  policy ,  the 
damage  on  each  article  must  be  adjusted  separately,  wlie^ 
ther  the  clause  '*  to  pay  average  on  each  species  of  goods" 
be  or  be  not  inserted  in  the  policy,  t 

*  In  Rucktr  v.  Ltofit. 

f  What  has  been  demonstrated  here  of  two  articles^  applies  evi- 
dently  to  a  greater  number  also. 

I  If  A  denotes  the  valuation  of  one  kind  of  goods ;  a  the  gross 
proceeds  of  these  goods,  if  sound,  a  the  gross  proceeds  of  the  same 
in  the  damaged  state;  B,  b,  and  fi,  the  same  quantities  for  another 
kind  of  goods :  then  an  adjustment  on  each  of  these  articles  will  giye 

and  an  adjustment  on  the  whole  blended  together : 

The  difference  between  the  results  of  the  two  modes  of  adjust- 
ment, thoefore,  is 

i  ^  +  iL  ^  -  (^+ ^  i±J!  =  X 

a  k  a  -t  h 

The  state  of  the  market,  as  to  the  first  article,  or  the  ratio  of  its 

value  in  a  sound  state  to  the  valuation  in  the  policy,  is  —,  If  this 
is  put » II,  then  the  state  of  the  market,  as  to  the  second  article,  or 
•J-  will  be«*»  +  X.    And  the  ratio  between, the  sound  and  damaged 

value  of  the  first  article  being— «■  m,  that  of  the  second  will  be 

0 

-?>  a>  m  -f  ^*    Substituting  these  values  in  the  abo?e  equation,  it  will 

(because  A^an,  B  —  6  («  +  x),  a  =■  am,  fi»b{m  +y)  )  be  reduced  to 
This  expression  cannot  become  »  o,  and  consequently  the  two 
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Goods  not  When  gfoods^  in  consequence  of  any  of  the  perib  tai- 
MKt  ofdieir  ^^oKtA  Egainst,  must  be  «okl  short  of  their  destimtioo, 
dcstinatioiu  mn]  there  is  either  a  proper  abandonment^  or  the  kMs, 
owhtg  to  its  nature,  must  be  treated  as  a  total  one, 
without  an  abandonment,  (ae  when  goods  aaved  from 
a  flhipwi'eek  cannot  be  forwarded  to  their  destHiatiim, 
which  is  a  salvage  loss  properly  speaking,)  the  under- 
writer must  pay  tlie  difference  between  the  value  in 
tlie  policy,  (or  the  cost  &c.,)  and  the  net  proceeds  of 
Ibe  goods.  There  is  no  difference  betwseen  a  tahrqfe 
loss  with,  and  one  wittkHit  ao  abandonment,  except^that 
in  the  former  the  property,  after  payment  of  the  snin 
insured,  is  transferred  to  the  underwriters,  and  the  net 
proceeds  divided  amongst  tliem  in  proportion  to  their 

-modes  of  adjufitment  cannot  give  the  tame  lesuh,  eacqit  ^idm 

>  «  o,  oty  Mm  o.    The  former  suppesitioa.renders  — ->  —  in  wiiidi 

case  the  state  of  the  market,  as  to  both  articles  is  the  same,  (see 

(1)  page440) ;  and  the  latter  makes  —  -«  -^  in^which  case  die  de- 

|;ree  of  deterioration  in  both  articles  is  the  same  (9). 

In  every  given  case,  in  which  the  two  a  tides  are  dcdmoraiidJii 
a  different  degcee,^  becomes  equal  to  a  given  quaotity,  which  I  will 
put  »  d  (in  the  abowe  example,  in  the  ttxt,  it  is  «  i)  and  oonse- 
<quently 

ahdx       Y 

in  which  eipression,  x  is  the  only  varinble  quantity,  iHiidi  shows 
that  in  every  such  case  the  dhTereace  between  the  result  of  the 
second  mode  of  adjustment,  and  that  of  the  first,  is  entirely  owing 
io  the  staU  if  the  marketf  and  that  oonseqaently  :this  atoond  aede 
if  contrary  to  law. 

]Far three difierent  articles/ if  — is  put  a  n  +  ;r,  and?  »  «  ^  «.\ 

the  difference  of  the  results  of  the  two  modes  of  adjustment  is 
(g  -f  e)  hxjf  -^  {a  -k-  h)  v€Z  "^  he  iifz  -¥  mr)        — 
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» 
respective  interests ;  and  in  the  latter  the  sale  of  the 

property  is  conducted  by  the  assored,  and  the  under- 

irriters,  (who  in  such  cases  usualljrttf  ree  to  a  payment 

Ml  aceoant,)  pay  the  balance  of  the  loss  after  it  is  finally 

settled. 

It  has  already  been  shown  that^  in  such  cases^  if  any 
freight  must  be  paid,  the  underwriters  become  liable 
lo  bear  the  loss  on  the  freight  so  paid  also,  contrary 
to  the  nature  of  the  contract  of  insurance  upon  goods^ 
according  to  which  the  underwriter  on  goods  ought 
to  have  nothing  to  do  with  the  freight.  And  although 
the  underwriter  must  submit  to  this  anomaly,  as  sanc- 
tioned by  law  and  practice,  yet  it  wHl  be  not  only  in- 
t^e^ting,  but  also  practically  usefiil,  to  ascertain,  under 
what  circumstances  be  pays  more  than  according  to 
the  principles  of  indemnity  he  ought  to  pay. 

Salvage  dbarges,  as  well  as  wardiouse  rent^  com- 
mission on  the  sale,  and  other  expenses  incurred  for  *  . 
gvods  saved  from  shipwreck,  or  unloaded  at  an  inter- 
BMdiate  port,  being  incurred  merely  on  account  qf  the 
gooiSf  it  is  dear  that  all  these  charges  nmst  be  borne 
\j  the  underwriters  upon  the  goods,  whether  the 
eommodity  be  in  a  sound  or  damaged  state.  Tliose 
charges  are  well  to  be  distinguished  from  freight,  if 
the  latter  be  paid  as  suck,  and  not  as  a  recompence  for 
the  danger  and  trouble  of  saving  the  goods. — ^Now,  if 
tiie  goods  be  landed  mndamaged,  and  the  gross  pro- 
eeeds  of  their  sales  equal  to  the  first  cost  (or  value  in 
die  policy),  and  to  the  freight  and  duty  paid,  or  above 
these  items,  there  is  no  loss  on  the  freight.  If  the 
gross  proceeds  are  above  the  first  cost  and  duty,  but 
below  the  first  cost,  duty,  and  fr^igbrt,  It  is  evident 
that  the  market  at  Ae  mtcrmediale  poit  is  above  the 
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market  of  tbe  port  of  departure,  and  that  not  the 
%vhole  freight,  but  only  part  of  it  is  lost.  But  if  the 
gross  proceeds  of  tbe  goods  are  below  the  first  cost  and 
the  duty,  then  the  whole  freight  is  lost. — Suppose  tbe 
value  in  the  policy  to  be  1,000Z.,  the  freight  paid  at 
tlic  intermediate  port  2001.,  and  the  duty  lOOL  Then 
if  the  goods  produce  1,200/.,  there  was  no  loss  on  the 
goods,  but  1001.  on  the  freight;  if  1,100/.,  nothing 
was  lost  upon  the  goods,  but  2002.  upon  the  freight; 
if  8001.,  300/.  were  lost  on  the  goodsi,  and  2002.  on  the 
freight. 

Tlie  same  scale  of  comparison  will  serve  to  ascertain 
the  loss  upon  the  freight  of  damaged  goods.  If,  for 
instance,  the  goods,  if  sound,  would  have  produced 
1,0001.,  or  less,  the  loss  upon  the  freight  is  200^1,  &c. 
Good!  Mid  When  a  ship  is  obliged  to  unload  in  an  intermediate 
"*  •?  "^*'"  P^*"^  ^'^^  ^^^  purpose  of  repairing,  and  a  part  of  the 
00  aocount  cargo  is  SO  damaged  as  to  be  unfit  to  proceed  to  its  des- 
iam^.  tination,  and  for  that  reason  is  obliged  to  be  sold,  tbe 
whole  freight  for  such  goods  becomes  due  after  the  ar- 
rival of  the  ship  at  the  port  of  her  destination.  For  those 
goods  would  have  been  carried  to  that  place,  but  fiff 
a  circumstance  for  which  the  ship-owner  is  not  liable. 
It  has  been  said  that  in  such  cases  the  loss  must  be 
settled  as  a  salvage  loss,  and  consequently  .that  the 
underwriter  upon  the  goods  must  bear  tlie  los^  upon 
the  freight  also,*  and  this  rule,  indeed,  has  been  fre: 
quently  followe<l  in  practice.  The  reason  assigned  for 
this  mode  of  proceeding  is,  that  it  is  for  tlie  interestof 
the  underwriter  that  the  goods  should  be  sold.  The 
deterioration,  if  the  damaged  goods  were  re-shipped, 
would  increase,  and  probably  terminate  in  a  total  loss. 

•  SteTon's  Etsay,  4th  ed.  p.  85. 
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But  is  it  true  that  such  goods  are  sold  only  for  tlie 
benefit  of  the  undenvriter  ?  Supposing  the  deteriora- 
tion to  anioimt  to  one  half,  it  is  clear  that  if  the  goods 
were  re-shipped,  and  could  reach  the  place  of  their 
destination  even  without  a  further  increase  of  dete- 
rioration, would  not  the  assured  lose  one  half  of  the 
freight?  And,  if  this  cannot  be  denied,  why  should 
this  loss  of  freight,  which  exists  already  in  the  inter- 
mediate port,  and  which  cannot  be  lessened  by  any 
subsequent  event,  supposing  the  vessel  finally  to  an'ive, 
be  thrown  upon  the  underwriter  on  the  goods,  who  has 
nothing  to  do  with  the  freight  ?  And  if  the  deteriora- 
tion of  the  goods  would  increase,  if  the  goods  were  re- 
shipped,  would  not  the  loss  upon  the  freight  increase 
in  the  same  proportion? — Unless,  therefore,  the  as- 
sured be  entitled,  either  by  law  or  by  an  invariable 
and  well-established  practice,  to  consider  such  an  ac- 
cident as  a  total  loss  pro  tanio,  I  conceive  that  the 
underwriter  can  be  obliged  only  to  pay  the  whole  loss 
upon  the  goods^  including  all  charges,  duty,  &c.,  but 
not  the  loss  upon  the  freight.  This  latter  part  of  the 
loss  must  then  be  ascertained  in  tlie  manner  just  de- 
scribed, and  deducted  from  the  claim. 

To  illustrate  this  by  an  example,  let  us  suppose  two 
different  articles  (for  instance  indigo  and  rice)  to  be 

•      

insiu'ed  from  the  East  Indies  to  an  European  port, 
each  valued  at  1,000/.,  and  let  the  freight  for  the  former 
be  1001.  and  for  the  latter  1,0002.  If  these  goods  must 
be  sold  at  a  place  not  far  from  the  place  of  departure, 
where  such  goods  can  be  imported  at  a  very  moderate 
freight,  it  is  evident,  for  this  reason  alone,  that  there 
must  be  a  loss  nearly  total  upon  the  freight.  Suppos- . 
ing  the  deterioration  upon  each  of  these  articles  to  be 


4MB  Of  the  Adjuttmmft  [caAp.nc; 

50  per  cent*  The  expenses  lOOL,  the  daty  lOOi^  and 
the  gross  pnxseeda  of  etch  S60I.,  Ukb  the  hiss  opoo 
the  first  article  will  be 

cost £l/»0 

expenses,  dnty,  and  freig^     *    -    900 

1,300 

deduct  proceeds  of  sale     ^     .    -    550 

loss    -    £7S0, 
and  upon  the  second 

cost £lfiOO 

expenses^  duty,  and  freight  -    *    1,900* 

deduct  proceeds  of  sale    •    ^    -      560 

£1,650. 
Thus  the  loss  upon  the  first  article  will  be  75  percent,, 
and  on  Uie  latter  165  per  cent.,  and  yet  the  first  cost^ 
the  deterioration  and  the  premiom  were  upoa  each  of 
these  article  the  same! — But  if  the  loss  upon  the 


*  It  b  assumed  here,  that  the  meithfuit  is  obliged  to  pay  tbe 
frfaole  freight,  which,  if  not  in  all,  at  least  in  many  cases,  he  will  be 
bound  to  do.  The  French  law  does  not  allow  the  merahaat  Id  afaan- 
doQ  for  the  freight  goods  wliich  have  fidlen  in  prioe^  or  which  se 
diminished  in  value,  either  from  internal  decay  or  external  acci- 
dents. Only  in  the  case  of  leakage  of  wines,  oil,  iMNsey,  and  other 
liquids,  where  the  easlcs  are  empty,  or  nearly  so,  he-nugr  ibaBdoB 
them  for  the  freight.  {Qnk  de  romimeree,  art.  Sia)  The  kw  of 
^gjand  seems  to  admit  the  same  principle.  See  Boitt  Sl^yiiy 
atid  Nuvigatum  Lmoif  II.  p.  159^^-The  merchant  cannot  select  part 
and  reject  the  rest.  Yet  I  have  seen  a  statement  made  in  Amster- 
dam, after  die  adoption  of  the  French  law,  wlnre  part  of  s  quu-^ 
tity  of  rice,  from  the  East  Indies  to  Holland,,  wis  sold' damaged  st 
the  Mauritius,  and  produced  less  than  the  freight  on  that  part,  and 
was  abandoned  fbr  the  freight — ^But  even  in  that  case  the  loss^  if 
treated  as  asalvage  kiss,  would-be  total. 


HAP.  IX.]  qf  PturtiaUar  jiverage^  41 

Sfsgbt  be  deducted,  i.  e»  100/.  from  the  fifst,  ^nMl 
^000^  foom  the  second,  ^e  claim  upoo  the  under- 
rriters  will  be  the  saiue  io  both  cases,  as  it  ought  to  • 

e»  viz*  60OZ.9  or  65  per  cent. 

When  goods  are  sold  at  a  place  short  of  their  desti*  Particukr 
aiion,.  on  account  of  the  voyage  being  lost,  and  there  !^2?w*' 
I  DO  abandonment,  Uie  underwriter  lias  only  to  pay  reachingtfae 
[ie  salvage,  and  other  incidental  charges,  but  be  has  dflttimtiao. 
tothiug  to  do  either  with  die  loss  or  the  pi\>fit  upon 
be  undamaged  goods.*    Consequently,  if  such  goods 
re   scArdamaged,   and  this  circumstapce  be  not  a. 
jSQund  of  abandonment,  the  particular  average  must 
m  aiyusted  ia  the  same  manner  as  if  the  goods  had 
eacfaed  the  port  of  their  destination. 

It  is  evident  that  the  underwriter  upon  freight  to*  Renarkt  o« 
•  earned  cannot  be  answerable  to  the  ship-owner  in  ,n^  of 
koae  eases  ia  which  the  merchant  is  obliged  to  pay  ^^^f^^* 
km  freight  for  goods  deteriorated  or  entirely  spoiled,  potordet- 
Tbe  only  way,  therefore,  to  guard  against  losses  of  this 
lescription  will  be,  to  insure  the  freight  payable  at  the 
tori  of  destination,  iu  the  manner  which  has  been  de-* 
fribed  in  the  first  chapter.t — ^The  underwriter  upon 
Hch  freight  would,   in  the  case  explained  above^ 
^  445,)  be  liable  to  pay  a  total  loss,  and  thus  the mer- 
hant  would  be  indemnified  without  injury  to  the  ua- 
l^rwriter  upon  goods.    He  would  also  be  liable  to  pay 
km  loss  of  freight  in  the  case  of  the  voyage  being  lost, 
rhen  there  is  no  abandonment  of  the  goods,  and  this 
Mqld  in  many  instanf^e^  do  away  wiih  the  necessity  of  , 
ibaadoning  the  goods.    Thus  the  underwriter  upon 

^  See  Barktr  v.  BlakeSf  aboYe,  p.  343 ;  and  Ttnmo  v,  Bdwartby 
bove,  p.  416.  In  Hamburgh  the  accident  would,  according  to  the 
ules  of  most  of  the  Insurance  Companies,  be  treated  as  a  salvage 
OSS  in  either  case.  t  ^^  ^^* 


448  Of  the  Adjustment  [chap,  ix 

freiglit  payable  at  the  port  of  delivery,  would  be  sub- 
ject to  total  as  well  as  partial  losses ;  but  as  lie  would 
*  have  nothing  to  pay  when  the  goods  are  abandoned  to 

the  underwriter  uj)on  goods,  and  as  the  sale  of  da- 
maged goods  in  an  intermediate  port  does  not  often 
occur,  it  is  clear  that  the  risk  upon  such  freight  is  con- 
sidenibly  less  than  that  upon  the  goods,  and  that  con* 
seqnently  the  premium  must  be  lower. 
Increaieor        When  goods,  in  consequence  of  the  ship  being  dis- 
go(^  tru[.    abled  by  a  peril  of  the  navigation  from  completing  her 
khipped.        voyage,  are  transhipped  and  fonvarded  to  the  place  of 
their  destination,  the  increase  of  freight  thereby  in- 
curred must  be  borne,  generally  speaking,  by  those 
for  whose  benefit  the  goods  were  sent  on  their  destina- 
tion.   Some  foreign  Ordinances  expressly  enact,  that 
the  underwriter  upon  the  goods  shall  be  liable  for  such 
increase  of  freight ;  others  leave  this  point  undecided.* 
But  when  the  master  in  such  cases  is  entitled  to  freight 
pro  rata  itineris,  and  the  loss,  had  the  goods  not  been 
forwarded,  would  have  been  treated  as  a  salvage  loss : 
it  is  clear  that  the  forwarding  the  goods  is  for  the 
benefit  of  the  underwriters  upon  the  goods,  and  that 
they  must  bear  the  charges.    On  the  contrary,  if,  in 
the  case  of  the  goods  being  sold  at  the  intermediate 
place,  the  loss  would  have  been  only  an  average  loss, 
so  that  the  underwriter  upon  the  goods  had  nothing  to 
do  with  the  loss  on  the  freight,  then  the  goods  were 
forwarded  for  the  benefit  of  the  proprietor  of  the  goods, 
and  the  expenses  must  be  borne  either  by  him  or  by 
the  underwriter  upon  the  freight  payable  at  the  place 
of  delivery. — In  this  country,  when  the  transhipment 

•  Code  de  commcrcCy  art.  393  ;  Ord.  of  Anist.  art.  26 ;  of  Swe- 
den, art.  6,  ^.  1 1.    In  Hamburgh  the  same  principle  is  followed* 
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is  made  .by  the  master^  for  the  purpose  of  earning  the 
freight^  under  circumstances  which  otherwise  would 
not'  have  entitled  him  to  any  freight^  the  increase  of 
freight  I  cimceive,  would  be  c<msidered  as  a  salvagie 
upon  the  freight  to.  be  earned^  and  made  good  as  such 
by,the.underwrit«tf  upon  that  freight. .  :  .'       / 

The  adjustment  of  partial  losses^  or  particular  ave-  Pirdcular 
rage,  on  ships,  presents  difficulties  of  a  different:  nature  ^^^  ^^ 
from  those,  which  we  have  hitherto  considered,  with  ^'^t*!*- 

mage  is 

reelect  to  the  liability  of  the  underwriter;  as  well  as  cooiidercd 
with  respect  to  the  amount  of  the  claim; ,  :  \  * 

The  UabUify  of^  the  underwriter  iis  subject  to  no  pe- 
ctiUar , difllculties ' when . the  cause  of  the  low  isisufll- 
ciently.  known. :  Thus,  when  a  ship  is  damaged  or 
plundered  ofrher  stores  by  pirates,  or  ca^b6rs ;  when 
bjr  their  or  bylhe  recaptOrs"  misconduct  or  negligehce 
any  part  of  thelvessel  is  destroyed  or  ;damaged>  or  the 
stores  and  provisions,  which  form,  a  part  of  the  outfit 
and i are.  as  such  included  in  the  insurance  .of:  die 
vessel,  are.consumfed  or  wasted,  there  can  be  nodbtlbt 
that  the  underwriter,  being  liable  for  pitBcy  and.  cap* 
ture,  must  make  good  those  losses. — ^Again,  when  by 
lightning,  or  by  an  accidental  fire,  patt  of  the. ship  or 
of  heT' stores  and  apparel  is  consumed  or  damaged,  the 
underwriter  is  liable  for  such  partial  loss,  because!  this 
is  a  risk  within  the  policy.^^^But  when  the  loM.is 


*  Where  a  ship  was  wilfully  set  on  £re  to  prevent  her  falling 
into  A€  hands  of  die  inemy,  this  was  considered  a  loss  within  die 
policy.  Gordon  r.  Rimmington,  1  Camph.  123.  And  when  a  fire 
took  place  on  board,  owing  to  the  neglect  of  the  mate,  who,  under 
particular  circumstances,  was  left  alone  in  the  ship,  the  under- 
writers were  held  liable,  the  fire  being  the  proxinSte,  and  the  neg- 
lect the  remote  cause  of  the  loss.  Bu$k  v.  R,  Exch.  An.  ^  Bamw. 
h  Aid.  73. 


4S0  Of  tht  Adfiafmmt  [ott  a*,  it. 

ascribed  to  the  petfls  of  tlie  6ee>  in  the  dtl^l»tt' s^iiiM  of 
the  expression,  an  aecnrate  inveitlgmliatt  Into  tib^  dr- 
eatnttances  of  the  v^ate  is  often  Mquhrcld>  to  dMctegaM 
the  damage  for  which  die  nnderwrlterte  liabto  tfMt 
that  wbieh  is  the  efifect  of  the  inSuAaienejr  of  tlie 
vessel,  and  from  the  weaf  and  tear^  wfaidh^  ^makt  lie 
borne  by  the  owner. 

The  loss,  moreover,  in  otxier  so  ooostitote  a  daitt 
agmnst  the  underwriter,  must  not  hai^  originated  la 
the  mistake,  ignorance,  or  inattention  of  the  mttMc 
or  mariners,  tor  these  are  not  perils  of  the  e^a^-  Aad 
it  cannot  be  considered  a  harddiip  upon  -die  ei#tier, 
that  losses  occasioned  by  die  foult  of  the  nsanter,  wIms 
be  himself  has  ^pointed,  should  bll  upon  hiqi )  al- 
diongh  this  is  often  a  great  hardship  upon  the  pro- 
prietor of  the  goods,  who  has  no  contMl  over'  l|e 
masten^-^-^NegUgence  and  mistake  hoirefvef,  cannot 
be  assumed,  but  must  be  proved,  to  exonerate  the 
underwriter.r^Lossea  originating  in  a  wilful  misoendnet 
of  die  master  and  erew  belong  to  Iiarratry,  te.  which 
the  underwriter  is  responsible. 

When,  the  cause  of  the  loss  is  such  as  to  mak^e  the 
underwriter  liable  for  i^  another  difficulty  ts^  to  distin- 
gnish  the  reeent  damage  from  tormeti  latent  deftots, 
and  to  determine  under  ail  circumelances  the  ninonnt 
whioh  ntnst  be  considered  a  fiiir  indenuiitji. 

It  is  admitted  on  all  hands  that  eveiy  vessel  going 
out  to  sea  must  be  well  provided  with  all  necessaries, 

» 

*  Most  of  the  foreign  Ordinances  make  thie  undeHnlter  tespax' 
sible  for  the  faults  of  the  master  and  tlie  creW.  tb  jPVaiRe  the  im- 
derwriter  is  not  liable,  unless  he  expressly  ^gage  sgiinst  harrOty, 
wtuch  tetm  in  that  6out)tiy  includes  m^ltetoes,  tttf.,  as  Wi^  H)  paid 
ofthemaster^&c. 
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and  snffioienUy  strong  in  all  her  parte  to  endure  tlie 
usual  violence  of  winds  and  waves,  and  to  ov^roonie 
siich  iUffiCiilties  m,  owing  to  the  nature  of  th«  vpyage, 
(he  muat  b^  expected  to  eneounter.    Damages  ifei-< 
eurred  without  any  extraordinary  cause^  cables  broken 
or  chafed,  saili  and  yards  carried  awwf  in  thi»  ordinary 
service  of  th^  ship,  belong  most  undoubtedly  to  weat 
and  tear.   But  it  is  impossible  to  determine  in  a  satifi^ 
fiuctory  manner  to  what  extent  a  vessel  must  be  able  to 
endure  the  violence  of  winds  and  waves,  ami  thus  t» 
draw  B  line  of  distinction  between  common  and  est- 
iraondinary  oecurrepees;  and  even  if  this  could  be 
doncy  still  the  difficulty  would  remain  of  detevinthtng 
which  part  of  1^  damage  must  be  ascribed  to  the  ex<« 
terpal  effect,  and  which  to  the  insufficiency  of  the 
vessel-   Under  these  circumstances  it  is  iiot  to  be  won-f 
dered  at,  that  the  opinions  of  individuals,  and  stiU  more 
the  practice  of  different  nations,  should  be  at  variance. 
VaUna*  9ays,  ^^  When  an  anchor  is  lost  by  the  cable 
being  chafed  upoo  a  rocky  ground,  such  damage  can* 
not  be  4^aUed  a  peri(  of  the  sea^  but  it  is  the  natural, 
consequence  of  the  fserviee  <tf  the  cable.    And  as  the 
underwriters  are  not  liable  for  the  diminution  in  the 

value  of  the  sbip  and  tackle  pceasioped  by  their  wear, ^-^'^ 

neither  are  they  liable  for  cables  worn  or  broken  by 
the  mere  effiBct  of  the  currei|t,  or  by  tlys  vcsseFs  piteht 
ipg  when  she  is  at  apchor,  |t  would  be  different  if^ 
owing  to  the  vi^rfeuce  of  the  winds  er  wave^,  it  became 
necessary  to  slip  a  cable,  or  a  cf^ble  were  broken ;  of 
if  by  a  squall  of  ^i^ind  m  sail  or  yard  W|3re  carri^  away, 
iSu^/'-^rbideed  I  have  seen  instances»  ip  Freucb  statet 
ments,  of  articles  being  brought  to  the  charge  of  the 

•  Tit.  Ass.  art  89. 
SOS 
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underwriters  which  would  not  be  allowed'  in  this 
country. 

.  Mageng^^  says,  "  Every  thing  belonging  to  a  ship 
ought  to  be  made  of  the  best  materials,  and.strong 
enough  to  bold  good,  and  resist  any  force  of  storms 
which  may  frequently  occur  in  the.  common  course  of 
a  voyage.  Were  insurers  obliged  to  pay. for  every 
cable  and .  rope  that .  breaks,  and  for  every .  sail  that 
splits  or  blows  to  pieces,  there  would  be  no  other  way 
of  insuring  ^hips,  but  free  of  all  particular  averagcV— 
True  as  this  latter  proposition  is,  yet  it  must  be  ad- 
mitted on  the  other  hand, :  that,  were  und^writers 
nottliable  for  such  losses  under  any  circumstances,  the 
owner  jwould  frequently  be  deprived  of  the  indemnity 
to  which,  acc6i*ding  to  the  tenor  of  the  .policy,  he  is 
justly  entitled,  -the  consequence  of  which  ^ouM  be^ 
that;sometimes,  for  want  of  exertions,  the  burden  of 
which  the.  master  would  know  to  &11  upon  the  owner, 
a  total  loss  might  be  incurred  which  otherwise  might 
have  been  avoided. — ^Nor  must  the  first  proposition  be 
extended  beyond  its  just  limits.  A  vessel,  although 
built  of  the  best  materials,  will  in  pnfcess  of  time  ne* 
cessarily  become  less  perfect  than  she  was  when  new. 
The .  underwriter,  therefore,  knows  that  not  every 
vessel,  although  perfectly  seaworthy,  can  be  equal  in 
strength  to  a  new  one.  He  knows  the  risk  upon  an 
old  ship  to  be  greater  than  upon  a  new  one,  and  this 
grater  risk  is  counterbalanced  by  a  higher  premium. 
If  the  old  ship  be  entirely  lost  by  an  accident,  which 
a  new  ship  might  have,  sustained,  still  he  must  pays 
total  loss,  provided  she  was  seaworthy.    Therefore,  if 

*  1  *  ■ 

>  •  •  % 

•  I.  J  51. 
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the  old  ship  receive  more  damage '  than  a  new  one 
under  similar  circumstances  would  have  received,  the 
underwriter's  obligations  cannot  be  restricted  to  the 
amount  of  the  damage  which  probably  would  have 
taken  place,  supposing  the  ship  to  have  been  perfect 
in  the  strictest  sense  of  the.  word.— But  in  the  repairs 
of  an  old  ship,  many  articles  will  frequently  be  com^ 
prised,  the  deterioration  of  which  is  not  the  effect  of  die 
last  accident,  and  these  must  be  carefully  separated,  as 
fiir  as  this  is  practicable. 

-  Formeriy  in  Hamburgh,  no  particular  average  on  - 
ship  was  paid  .by  the  underwriters,  unless  the  vessel 
had  struck  the  ground.  This  appears  from  a  certificate 
of  the  DispacheuVf  which  I  found  amongst  the  docu- 
ments relating  to  a  case  which  was  tried  in  Hamburgh, 
in  the  year  17^2,  and  I  know  several  cases  of  an  ear- 
lier date,  in  which  the  damage  sustained  by  the  vessel 
and  her  rigging,  &c.,  in  consequence  of  storm, 
were  not  allowed  by  the  court  of  Admiralty. — At  pre- 
sent,  according  to  the  stipulations' of  most  of  the  Ham- 
burgh insurance  companies,  the  damage  occasioned 
by  the  vessel's  striking  the  ground  is  allowed  in  full, 
(deducting  the  usual  one  third)  and  when  a  ship  re- 
ceives greater  damage,  in  consequence  of  tempestuous 
weather,  than  what  belongs  to  wear  and  tear,  one  half 
only  is  allowed. 

No  distinction  of  this  kind  is  made  in  England. 
When  the  loss  is  in  &ct  incurred  by  a  peril  of  the 
sea,  the  underwriters  are  liable  in  the  same  degt^e, 
whether  the  damage  wad  occasioned  by  the  ship'd 
striking  the  ground  or  otherwise ;  and  they  are  not 
liable  at  all,  when  the  loss  is  attributable  to 'any 
of  those  occurreQces  which  the  vessel  must  be  pre- 
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pared  lo  eiioodnter  in  Cbe  usual  cbnrwt  of  the  navi^ 
glition, 

Amoiigst  the  lames  which  oomtitute  a  daim  for 
particular  aveffige^  the  damage  done  to  the  tJup  Ay 
s^randing^  h/^  iiriking  the  ground^  <fc,>  is  le^  siil^ect  to 
diJBOiisf ioil  than  any  other.  It  is  particular  avefage^ 
except  In  those  rare  eases  wh  ena  voluntary  stranding 
may  entitle  the  owner  to  a  restitution  in  general 
average.  * 

It  is  nearly  the  same,  as  to  loiM  kumrred  whiie  a  skqi 
ii  scuddmg  b%fi^  the  tcind^  or  while  she  ie  lyirm  ^^  ^^' 
cause,  under  those  circumstances^  the  master  and  sea- 
men  have  no  command  over  the  ship.  Also,  when  id 
a  Ibeavy  cros8*roIUng  sea  this  vessel  pitches  or  rolb 
away  her  masts,  when  stanchions  or  other  parts  of  the 
upper  works  ar^  broken  or  damaged  (Unless  these 
losses  arise  from  insufficiency  or  want  of  oare,)  they 
form  a  claim  against  the  underwriter^— If  boats,t  pro^ 
perly  lashed  to  the  ring  bolts,  are  carried  away  by  the 
violence  of  the  sea ;  if  any  of  the  ship's  implememsi 
which  at  the  time  were  necessarily  upon  the  deck,  are 
washed  overboard  ]  if  a  heavy  sea,  carrying  every 
thing  before  it,  burst  a  sail,  (which,  although  seldoai, 
may  sometimes  occur)  all  such  damages  fu^  pfirticular 
average.  But  if  a  boat  hung  to  the  davits  over  the 
ship's  stern,  or  if  things  which  ought  to  have  been  kept 
in  the  hold  are  washed  away,  such  loss  is  owing  to 
negligence,  and  not  to  unforeseen  accidents. 

Sails  split,  masts  sprung,  and  a  leak  occasioned  bgr 
the  vessel  carrying  o  pre««  of  sail  when  on  a  lee  shore, 

♦  See  above,  p.  «19. 

t  The  botO:  is  ex{^re9t9iiy  nluned  in  the  pc^y ;,  andfeveii  if  it  were 
not,  boat!  undoubtedly  belong  to  the  ^ppturel  of  the  sl^ip. 


<>r  %i>  escape  capture,  are,  generally  speakings  not  par* 
ticYilar  average;,  because  the  dangers  in  which  these 
lasses   priginate    are  occurrences  which  frequently 
take  place,  and  which  the  vessel  ought  to  be  abl^  to 
resist*    Under  extraordinary  circumstances,  however^, 
spell  loses  would  belong  to  particular  average, — ^Thu^  Cofinsum 
where  a  vessel,  to  escape  from  an  enemy^  had  hoisted  2  New.  '^ 
90  much  sail  as  in  common  cases  would  have  been  ^^^'  ^^^' 
ine;Kcusable^  the  damage  sustained  in  consequence  was 
held  a  particular  average. 

When  a  ship  springs  a  leak  at  sea,  this  must  be  at« 
tributed  either  to  the  working  and  straining  of  the 
vessel  (which  belongs  to  the  wear  and  tear  of  the 
voyage)  or  to  insufficiency,  or  an  inherent  defect,  uu-^ 
less  it  appeiEur  to  have  beeu  occasioned  by  a  stroke  of 
the  sea,  or  by  some  other  external  cause.  * 

The  danmge  occasioned  on  beiiig  run  foul  qf  by 
another  vessel^  or  by  unavoidably  running  foul  of 
another  vessel,  is  considered  particular  average  in  this 
country,  as  has  already  been  observed  in  a  former  chap« 
ter.  t  The  underwriters  are  liable,  unless  it  be  proved 
that  the  loss  was  attributable  to  the  negligence  of  thu 
master  or  crew  of  the  ship  insured.  If  the  loss  ori- 
ginated in  the  misconduct  or  negligence  of  the  master 
&€.  of  the  other  vessel,  it  appears  that  the  underwriter 
cannot  oblige  the  assured  to  sue  the  other  party.  Bpt^ 
by  indenmif|ring  the  owner,  he  becomes  vested  in  hia 
rights,  and  may  sue  the  party  who  was  the  caujso  ef 
the  accident.;^ 

The  damage  suitoiMed  bjf  a  slap  w  her  drfence  agpijinst 
an  enenijf,  not  being  general  average  in  this  cowtry,  | 

♦  Strrcns,  4I±  ed.  15t.  t '  Afeovc,  p.  S«  i; 

I  5  Roljfiimfi'fi  Aifiki  B|tp.  345.         §  Abojn^  V^l^- 
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ic  can  admit  of  no  doubt  that  it  must  be  particnlar  ^ 
average.  Nor  can  I  see  a  sufficient  reason  for  distin- 
gaishing  in  this  respect  an  ordinary'  mercfaantmaB 
from  an  armed  ship^  or  one  which  carries  letters  of 
marque,  and  for  eonsid^ing  in  the  latter  the  damage 
*  so  sustained  as  wear  and  tear  of  the  voyage.*  This 
damage,  as  well  as  capture,  is  a  peril  of  war^  in  con- 
sideration of  which  the  underwriter  must  be  supposed 
to  charge  a  higher  premium.  In  my  opintoA  it  would 
not  only  be  inconsistent,  but  also  bad  policy,  to  fiee 
the  underwriter  from  a  loss  sustiEuned  in  endeavouring 
to  prevent  a  total  loss. — ^As  to  the  ammunition  con- 
sumed  upon  such  occasions,  it  appears  to  me  to  be- 
long to  wear  and  tear,  because  it  is  spent  for  the  pur- 
pose for  which  it  was  originally  intended.— If  the  ves- 
sel be  taken,  notwithstanding  the  resistance  she  made, 
and  afterwards  retaken,  still  the  damage  done  to  her 
by  the  defence  is  most  undoubtedly  to  be  compen- 
sated for  by  the  underwriter,  for  the  nature  of  the  loss 
cannot  be  altered  by  the  subsequent  event. 

I  believe  it  to  be  the  prevalent  opinion  at  Lloyd's, 
that  the  loss  of  cables  and  anchors,  which  were  ex- 
posed under  particular  circumstances  to  an  unusual 
risk,  is  to  be  considered  a  particular  average,  f 
RohW.Pwrr,  '    The  loss  occasioned,  or  damage  done,  (even  to  the 
ed.  105.       cargo,)  by  worms  or  rats  eating  holes  in  the  bottom  or 
p<S*4^'     sides  of  the  ship,  is  not  considered  a  loss  by  the  perils 

Camii>.203.   of  the  SCa* 

Evidanco         The  documents  from  which  the  cause  of  the  loss, 
S^^c.  !^  ^®''  ^^^^  ^^^^^  ^f  *^  liability  of  the  underwriters, 
«  is  to  be  ascertained^  are  in  general  the  protest  and  the 
•  Stwebs,  p,  160.  t  Abore^  p;  190. 
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survey ;  and  it  is  but  too  well  known,  that  these  docii- 
ments  are  frequently  insufficient  for  that  purpose:  It 
M  a  very  useful  practice  adopted  in  some  places^  to  in- 
sert an  abstract  of  the  log-book  in  the  protest ;  and 
where  that  is  not  done/ an  authieiiticated'  copy  of' the  - 
Idgt'-lHMik  ought  to  be  produced.  In  intricate  cases' it 
will  sometimes  be  necessary  to  examine  the  master  and 
mariners  upon  particular  points,  and  to  inquire,  as  fiur 
'  as  this'  is  practicable,  into  the  state  in  which  the  vessel 
'Was  before  she  set  sail. 

When  the  articles  which  were  lost,  and  which  are 


to  be  made  good  by  the  underwriter  under  the  head  of  J^*die^ 
particular  average,  were  not  perfectly  new,  but  were  re-  P^*  **•• 

TOCO  06" 

duced  in  value  by  wear  and  tear  before  the  accident,  the  tween  the 
underwriter  cannot  be  obliged  to  replace  them  by  new  IrtkLi  \ax 
articles^  for  the  owner  would  then  be  in  a  better  situa-  ^  ^a*" 
tion  after  the  repair  than  he  was  before  the  accident.  ^■'^ 
Were  the  articles  reduced  by  wear  and  tear  to  one  half  "^^^ 
of  their  value,  the  underwriter  ought  to  pay  only  one 
half,  &c.    The  same  remark  applies  to  materials  sacri- 
ficed for  the  preservation  of  the  whole,  and  paid  for  by 
general  contribution.^ — ^Bnt  it  is  impossible  to  determine 
in  every  single  instance  the  reduction  in  value  which 
may  have  taken  place ;  and  it  is  customary,  in  England, 
as  well  as  in-  most  other  countries — ^unless  a  ship  or 
the  materials  sacrificed  be  perfectly  new— to  deduct 
one  third  for  the  •  supposed  difference  between  the 
value  of  the  articles  lost  and  of  those  by  which  they 
are  replaced.    It  is  evident  that  this  rule  is  more  cal- 
culated to  avokl  nice  investigation  and  to  prevent 
disputes,  than  to  afford  to  the  assured  a  perfect  in- 
demnity, but  .this  is  an  evil  which  it  would  be  ex- 
tremely/difficult  to  jremedy^tand  if'  the  owner  loses  by 
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ki  wben  the  v^lue  of  th6  articles  was  neiore  tliaa  Iwo 
ikirds  of  their  arigioai  value,  b^  must  coiisi4er  that  be 
wiU  gain>  on  the  other  band,  in  those  instances  where 
.tke  value  was  less  than  twp  thirds.-^Pifferent  n^es 
have  beea  adopted  in  some  instances^    Thus  it  is  the 
custom  of  Bordeaulc,  in  regard  to  West  India  ahipping, 
to  allow  40  months'  service  fur  woed-^heattong,  puyi 
fiO  months'  for  copper-sheathing ;  and  to  consider  the 
.Gordag^jsails^&c^  as  worn  one  third  for  the  first  vpyag^, 
two  thirds  for  the  second  voyage,  and  three  fourths 
for  the  fchird.-^Attd  one  of  our  Insunmee  AssociailoQs 
follows  the  principle  of  making  no  deduction  for 
copper^sheathing  in  the  first  year,  and  to  deduct  oae 
fifth  during  the  second  year,  and  so  on«*    This  Wij 
be  a  good  rule,  b^ing  the  result  of  long  ezperieaee ; 
yet  still  it  cannot  be  considered  perfect.    Jt  is  well 
known  that  much  depends  upon  the  quality  of  the 
copper,  and  that  bad  copper  is  worn  more  in  one  year 
than  good  copper  will  be  in  three* 

It  is  customary  in  this  country  to  deduct  one  thiid 
not  only  fi^m  Uie  materials,  but  also  from  the  /«beir. 
This  is  in  many  cases  a  hardsliip  upon  the  owner^  for 
very  often  the  vahie  of  the  ship  is  not  increased  in  pro- 
portion to  the  wages  paid,  for  instance,  for  cutting  oat 
broken  ribs  of  a  vessel  and  replacing  tbem  by  new 
ones.  In  France,  Hamburgh,  and  other  continental 
places,  no  such  deduction  is  made* 

Anchors  are  considered  as  not  losing  in  value  by  be- 
ing used,  and  no  deduction  is  made  frpm  tbejr  eo9t 
price.  But  all  other  iron-work  is  subject  to  the  df- 
diiGtiou  of  one  third^f 

«  Stevens's  fis^y,  4th  ed.  p:  154,  note. 
'.tla-Ksmbuirgli  no  deduction l^mtdeihua  the.  JMntfivaDriB.   lot 
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Tbe  flf^uctioo  of  one  ibird  obtains  only  whexk  4b^  XhCotuw. 
sbip  cQ%nea  to  tbe  owner  againi  notj  tberefore,  wbere  2tTr.407. 
sbe  is  obliged  to  be  sold  by  tbe  default  of  the  under* 
writer. 

Inde^  Ihe  one  tbird  is  brought  to  tbe  cbarge  of  tbe 
^ip-owner,  under  a  supposition  only  tbat  after  tbe 
completion  of  tbe  voyage  tbe  sbip  or  tbe  articles  rt^ 
placed  will  beofsomucb  more  value  to  him.  Andthere*- 
fore,  if^  after  tbe  repairs — ^wbetber  tbey  belonged  to 
general  or  particular  average — :tbe  sliip  be  lost  in  tbe 
continuation  of  ber  voyage^  tbia  supposition  fails^  and 
I  can  see  no  reason  for  deducting  tbe  one  tbird  in  such 
a  case.  Tbe  owner  must  bear  those  charges  with  which 
the  underwriter  has  nothing  to  do^  as  the  wages  and 
roaintennnce  of  the  crew  during  the  repair,  and  tbe 
replacing  of  articles  belonging  to  wear  and  tear,  but 
he  cannot  be  obliged  to  take  upon  himself  the  sup- 
posed amelioratioui  which  was  a  necessary  consequence 
of  the  accident  and  from  which  be  derived  no  benefit. 
If  tbe  sbip  do  not  come  to  the  owner  again,  it  can 
make  no  difference,  in  my  opinion,  whether  this  was 
caused  by  tbe  default  of  tbe  underwriter  or  by  the  sub*- 
sequent  loss  of  tbe  vessel  for  which  the  underwriter 
is  liable. 

Magens  is  of  opinion  that  tbe  repat^  done  to  a  Repain 
vessel  in  places  where  such  repairs  are  more  expensive  ^^pn* 
than  they  would  have  been  at  borne,  ought  to  be  paid  i^^cet^rben 

they  are 

by  tbe  underwriter  according  to  the  value  only  which  moreexpen* 

live  than 
tbej  would 
painting  and  other  ornaments  are  not  admitted  there ;  neither  arei  ^▼^  l>een  it 

charts,  compasses,  &c.,  compensated  for  by  the  underwriter.    This  "*""•• 

ts  not  so  in  Bnghnd.    The  painting  is  allowed  when  the  ship 

had  been  newly  painted  befort  she  aukd  on  the  voyage  insured. 
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'  '  llie  aiticles  replaced  had  at  the  time  wheii  tbe  iasurmce 
was  made^  and  in  propoitioh  to  the  Taluation  in  the 
poliejr.*  But  1  can  see  no  reason  Ai^by  the  under- 
writer should  be  exempt  from  that  part  of  the  loss 
'  which  is  occasioned  by  the  higher  price  of  matoials 
and  labour  at  a  place  where  Ae  ship  in  the  course  of 
the  voyiKg^e  insured  is  obliged  to  repair.  The  eventual 
necessity  of  such  expenstre  repairs  is  within  the  con- 
sideration of  the  underwriter,  and  he  must  fix  the 
premium  accordingly.'  When  the  deduction  for  the 
difference  between  the  value  of  the  old  and  new 
materials  is  made,  the  underwriter  pays  not  more' than 
that  part  of  the  loss  which  he  his  engaged  to  pay, 
and  the  viilue  of  the  vessel  after  the  repairs  notwith- 
standing their  expensiveness,  is  liot  greater  than  it 
was  before  the  accident. 

Influence  of  But  whcu  the  ship  has  been  undervalued  in  the 

tions  upon  policyy  or  When  the  value  of  shipping  and  of  materials 

^iMiit  in  general  has  much  increased  since  the.  insurance 

of  particular  ^as  made,  it  would  certainly  be  very  desiHible  that 

average.  '  ' 

the  damage  sustained,  for  which  the  underwiiters  are 
liable,  could  be  estimated  so  as  to  show  the  proportion 
which  it  bears  to  the  whole  value  of  the  vessel.  Let 
us  suppose,  for  instance,  a  ship  to  be  valued  in  the 
'■  policy  at  SiOOOI.  which  ought  to  have  been  valued  at 
4000/.,  and  let  the  repairs  (after  deducting  for  amelior- 
ation) amount  to  1200/.  It  is  clear  that  the  owner 
ought  to  be  considered  as  an  underwriter  for  1 0001., 
and  that,  as  such,  he  ought  to  bear  one  fourth  of  the 
damage,  which  will  not  be  done  if  the  valuation  re- 
main in  force^  and  the  loss  be  adjusted  in  th^  usifal 
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iBBtiner.  Now,  if  it*  could  be  ascertained  that  the 
articles  lost  amounted  to.  one  fourth  of  the  whole 
value  of  the  ship  in  the  state  in  which  she  was  insured, 
or  that  this  value  was  reduced  by  the  damage  to  three 
fourths,  the  underwriters  ought  to  pay  of  the  12002. 
only  three  fourths,  or  9002.,  and  the  remaining  300L 
must  be  considered  as  an  amelionition. — It  will  be 
difficult,  and  often  impracticable,  to  compute  the  pro- 
portion  of  damage  in  that  manner,  and  thus  to  coun- 
teract the  effect  of  an  undervaluation,  but  still  it  wiH 
be  useful .  to  know  that  this  would  be  the  proper 
method.. 

Another  method  of  adjusting  particular  average  on 
ship,  when  the  repairs  aremuch  more  expensive  abroad 
than  they  would  have  been  at  home,  is  proposed  by 
Magens,*^  which  is,  to  make  the  owner  liable  in  pro* 
portion  to  the  ex|)ected  profit  on  freight.    But  this 
would  be  quite  erroneous,  for  the  insurance  on  the 
ship  (as  has  been  shown  in  the  second  chapter)  has 
nothing  to  do  with  the  profit  of  the  voyage.— There  is  Reptin  ei. 
but  one  case  in  which  it  would  be  right  that  the  freight  ^^^  hi 
should  bear  a  part  of  expensive  repairs,  namely,  when  |^  J^^ 
the  expenses  of  the  repairs  exceed  the  value  of  the  ■mount  for 
ship,  so  that  it  would  be  more  to  the  advantage  of  the  damagtd 
underwriters  oa  the  ship  to  sell  her,  and  yet  the  re-  {^y^'g^ 
pairs,  are  undectaken  with  a  view  to'savethe  freight  toU. 
which  pthenvise  would  be  lost.    In  that  case,  the  sum 
by  which  the  repairs  exceed  the.  loss  which  would 
have  fallen  upan  the  underwriters  on  the  ship,  if  she 
had  not  been  I'epaired,  is  in  fact  a  salvage  upon  the 

•I.  p.  64. 
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frtigbt^and  Qug^ty  tbercforliy  to  ba  borpe  by  the  onden 
writers  lipon  the  freight^  and  not  by  tbote  upon  the 
Aip/ 

The  wages        In  fi  filritier  pari  of  this  work,  where  the  subject  of 

nance  of  the  ^  crew's  wiges  and  maiptenance  during  a  detention 

Sr^^*  *ic.  was  treated  of  with  reepect  to  general  averi^^ 

of  the  renei  it  has  been  mentioned,  that  these  expenses  ougllt  not 

particular      to  lie  a  particiklar  average  at  £he  charge  of  the  under*- 

iverage.       fiirriters  on  the  ship,  but  that  they  are  conudered  a*  sueh 

in  firance  under,  droumstances  there  enumerated,  tb 

which  that  of  quarantine  is  to  be  added4 — ^It  will  not 

be  superQuous  to  observe,  that  it  has  been  determined 

in  several  inatiino^s,  in  this  country,  that'the  underwater 

.  on  the  ship  shall  not  be  liable  for  the  charges  of  wages 

and  mainteaance  of  the  crew.f-^Indeed,  as  tlie  nnden- 

writeriipon  the  ship  guarantees  only  the  safety  of  the 

$Mpy  and  as  be  has  consequently  nothing  to  do  with 

the  longer  or  shorter  duration,  or  with  the  profit  or 

los$  of  the  voyogBf  it  is  olear  that  nothing  can  fall  to 

his  charge^  except  the  actual  loss  or  damage  of  the 

ship,  and  the  expenses  incurred  for  the  purpose  of  pre** 

venting  or  repairing  such  loss.    The  master  and  crew 

are  engajped  by  the  ship-owner  for  the  purpose  of 

oompleting  the  olyect  of  the  voyage,  which  is  to  earn 

freight,  and  in  the  same  manner  as  ^Oie  proprietor  of 

the  cargo  has  a  right  to  expect  that  the  owner  will 

*  See  sbove»  p.  59,  n.  S.        f  Above,  p^  SOl,  seqq. 
%  ^  The  mainteovice  and  wages  of  the  crew  during  a  quaraouod 
are  particular  average,  whether  the  ship  be  freighted  for  the  voyagt 
or  by^the  month.'*    Code,  art.  403,  no.  5. 

§  Fletcher  v.  Poole,  Park,  7th  ed.  p.  89 ;  Eden  v.  PooUf  1.  c.  p.  91 ; 
B4)b€riiim  v.  Ewer,  1 T.  R.  X%J. 
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at  his  expense  provide  a  crew,  sufficient  for  taking 
care  of  the  cargo  and  for  conducting  it  to  the  place  of 
its  destination,  so  the  underwriter  has  a  right  to  ex- 
pect that  the  ship  will  ht  fitifficletitly  manned  for  the 
purpose  of  being  well  conducted  and  taken  care  of. 
The  owner,  therefor«|  owes  the  service  of  the  crew  to 
the  freighter  and  to  the  ship  herself  during  the  whole 
^oya^  and  consequently  abo  Quriag  the  timie  of  f  e-  ^ 

pairs  or  detention,  which  titne  13  a  pari  of  the  Toyagej 
and  lie  cannot  call  upon  the  undertirritQr  for  expensea 
Mcasioned  by  oocurfenees  which  are  for^lgA  to  bi9 
contract* 

But  if  the  crewy  during  a  deteotioq^  &C*#  r^n^QT 
aervices  to  the  ibip  or  cHrgo  which  nff  BOt  within  their 
doty,  and  for  which  other  workmen  might  havp  beeq 
ragaged,  I  can  see  no  yeaaon  why  auob  senrioes  phould 
not  be  paid  for  by  diose  tp  whoiii  they  are  rendered,  ii| 
the  same  inanner  as  if  these  services  bad  been  per* 
formed  by  other  people  engage  for  the  purpose, 

* 

*  That  the  wages  and  maintenance  of  the  crew  occasioned  by  a 
peril  of  the  voyage  may  be  iaoladed  by  speoial  SgMerotot  In  tbs 
joint  laauranos  of  ship  and  fipeight,  h^a  been  otearved  In  th# 
ad  chapter,  p.  60. 
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*  •      »  ..  .     .         , 

*  Tub  deterioration  originstiog  in  the  natural  quality 
of  the  articles  insqredy  and  not  in  external  and  acci- 
dental causes/  is,  of  cobrse^  dways  tlie  loss  of  the'^MOn 
pvietory  the  responsibility  -  of  the  onderi^iiters  not 
extending  beyond  the  perils  of  the  navigation;  Thus 
iHien^  without  any  external :  oause^  fruit  becomes 
Irotten,  com  is  heated^  or  wine  tarns  sour^  fcc^tbe 
loss  will  &11  upon  the  proprietor,  whether  siidi  artides 
were  or  were'notnained  in  the  policy,  and  whether 
they  were  or  wei^  not' warrahted  free'  from  aversdse; 
But  nevertheless  the  under^ters '  are  exposed,  to 'a 
much  greater  risk  upon  articles  of  a  perishabJenature 
than  upon  such  as  are  less  liable  to  decay.  For  in  the 
first  place  an  external  caus^  for  which  the  underwriter 
is  liable,  will  operate  in  a  much  more  destructive 
manner  upon  articles  of  the  first  description—* the  aftihe 
quantity  of  sea- water  will  deteriorate  one  article  per- 
haps  50  and  another  only  10  per  cent ;  and  in  most 
cases  the  damage  occasioned  by  the  effect  of  the  sea- 
water  will  not  be  distinguishable  from  that  which  was 
produced  by  the  internal  quality :  so  that,  the  whole 
deterioration  being -ascribed  to  the  visible  external 
cause,  the  underwriter  will  be  obliged  to  bear  that 
part  of  the  loss  also  from  which  he  ought  to  be 
exempt.  And  secondly^  in  cases  of  arrest,  detention, 
lossj  or  even  protraction  of  the  voyagei  &ci|  goods  of 
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a  perbtlable  nature,  which  at  the  time  of  the  accident 
werje  not,  or  but  slightly  damaged,  may  be  materially 
injured  during  the  delay,  and  a  loss  may  ultimately 
&11  upon  the  underwriter,  from,  which  he  would  have 
been  free  if  the  goods  had  been  less  susceptible  of  de- 
terioration. 

To  counterbalance  this  effect,  which  the  natural 
quality  of  certain  articles  must  necessarily  produce 
upon  the  risk  of  the  underwriters,  and  to  put  goods  of 
every  description  upon  an  equal  footing,  various 
clauses  and  stipulations  have  been  resorted  to  in  all 
commercial  countries.  In  some  places  it  is  customary 
to  insure  very  perishable  articles,  such  as  fruit,  cheese^ 
plate  glass,  salt,  &c.>  free  from  particular  average ;  to 
deduct  15  per  cent,  from  the  damage  sustained  by 
another/class  of  merchandise,  such  as  corn,  cocoa  in 
bulk,  flour  in  sacks,  &c.;  and  to  deduct  10,  5  or  3  per 
cent,  from  the  damage  upon  certain  other  goods  ac- 
cording to  their  different  nature.*  In  other  places 
again,  as  in  Hamburgh,  goods  which  are  very  liable  to 
damage  are  insured  free  from  particular  average,  ua-* 
less  the  ship  be  stranded,  and  upon  certain  other  goods 
the  damage  is  not  paid  unless  it  exceed  10  per  cent., 
but  is  in  that  case  paid  without  deduction.— rit  is 
very  necessary  for  those  who  insure  in  foreign,  places,  • 
to  be  well  acquainted  with  the  different  usages  which 
have  been  introduced  in  this  respect. 

The  English  policies  of  insurance  contain  the  follow-  Mamom- 
ing  memorandum^  which  was  introduced  in  the  year  ^^''^ 
1749: 

N.  B.  Corn,  fish,  salt,  fruit,  flour,  and  seed,  are  war- 

*  Sec  the  Paris  policies  of  insurance. 
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nmted  free  from  average,  unless  general,  or  the  ship 
be  stranded ;  sugar,  tobacco,  bemp,  flax,  hides,  and 
skins,  are  warranted  free  from  average,  under  five 
pounds  per  cent.  And  all  other  goods,  also  the  ship 
and  freight  are  warranted  free  of  average  under  three 
pounds  per  cent*,  unless  general,  or  the  ship  be 
stranded.* 

It  is  the  object  of  this  chapter,  to  explain  the 
memorandum  in  all  its  parts  as  it  is  now  practically 
understood,  and  to  compare  its  operation  with  the 
object  for  which  it  was  originally  intended. 

As  to  the  articles  enumerated  in  the  memorandum, 
k  is  to.)[)e  observed,  that  com  has  been  held  to  include 
peas,  beans,  and  malt,  but  not  rice;  and  that  the  term 
salt,  does  not  inchide  saltpetre.f 

With  regard  to  the  circumstances  under  which  a 
ship  is  considered  as  being  stranded,  as  we  have  to 
consider  here  exclusively  the  legal  meaning  of  the 
term  stranding,  which  can  be  collected  only  from  de- 
cisions, it  would  be  quite  useless  to  enter  into  any  dis- 
cussion concerning  the  meaning  of  that  expression  as 
used  by  mariners. 

It  deserves  to  be  noticed,  that  the  question  regard* 
ing  the  import  of  the  term  strat^M  never  became  die 
object  of  judicial  investigation  in  this  country,  before^ 
the  year  1799.^^In  a  case  which  came  on  in  that  year 

*  The  policies  of  the  two  insurance  companies  leave,  out  the 
words  **  or  the  ship  be  stranded/^  and  thej  add  rwn  to  the  arddes 
warranted  frea.  from  average  under  y.  per  cent.  They  fixaeily 
omitted  freight  out  of  the  articles  warranted  free  from  average 
under  S/.  per  cent,  which,  however,,  the  Lond.  Ass,  Co.  haa  lately 
introduced.  The  policy  of  the  Roy,  -Re,  Ass.  adds  tobacco  and* 
hides,  and  that  of  the  Lond,  Ass,  Co,  rice  and  saltpetre  to  the  articles 
warranted  free  fram  airerage. 

t  Park,  rth  ed.  p.  179. 
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at  Guildhall,  Lord  Kenyan,  uAd  the  jurj,  that  a  ship 
running  on  some  wooden  piles,  four  feet  under  water^ 
erected  in  fFisbeach  river,  about  nine  yards  from  the 
shore,  but  placed  there  to  keep  up  the  banks,  and 
lying  Oil  such  piles   tilt  they  were   cut  away,  wa^  a 
stranding  within  the  policy,  so  as  to  subject  the,  under- 
writer to  an  average  loss  upon  com. — In  a  subsequent 
case,  where  the  ship  arrived  in  the  Thames,  but  upon  Baiag  r. 
her  coming  up  to  the  Fool,  one  brig  ran  foul  of  her  Manh,  34 
bow,  and  another  of  her  stern,  in  consequence  of  which       ^ 
she  was  driven  aground  and  continued  in  tliat  situa- 
tion an  hour,  during  which  period  several  vessels  ran 
foul  of  her.    This  was  not  considered  a  stranding.— 
This  decision,  however,  seems  to  be  hardly  recon* 
cileable  with  subsequent  cases. 

A  ship  proceeding  down  the  river  from  Zrtm^ridEc,  HarainiT. 
was  forced  on  shore  by  the  wind^  and  remained  fast  o!m^ 
for  two  hours  till  the  tide  flowed,  when  she  got  off  and  ^^' 
proceeded  on  her  voyage,  without  having  received 
any  material  damage  by  the  accident.    Lord  JEUet^ 
borough  held  this  to'  be  a  sufBcient  stranding^  to  obviate 
the  effect  of  the  warranty. 

A  ship>  under  the  conduct  of  a  pilot,  in  her  course  Carrmbcv 
up  the  river  to  Liverpool,  was,  against  the  advice  of  boSam, 
the  master,  who  was  obliged  to  go  on  shore,  fastened  77^'  ^  ^ 
to  the  pier  of  the  dock  basin  by  a  rope  to  the  short, 
and  left  there  in  the  care  of  the  nuite.    The  tide  leav- 
ing her,  she  fell  over  and  bilged;  and  thoogk  she 
righted  again  with  the  tide,  she  bad  ten  fi^  watai  in 
her  hold,  by  which  her  cargo,  consisting  of  fiax-flved 
and  potashes,  was  considerably  damaged*    Tlie  coml 
heU^  that  this  was  a  stranding,  and  that,  as  tlie  master 
was  obliged  to  take  a  pilot  on  board,*  be  waa  not  ai^ 
•  By  the  Liveipool  pik>t-act,  37  G.  liL  c  78w 


46B 


t,  R07.  £z. 
An.  4  M. 

&S.403. 
ISurkie 
180. 

4  Cimpb. 
283. 


Baker  y. 

1  Starkie. 
436. 


Of  the  Memorqndum.  [chap.  x. 

'swerable  for  his  conduct^  and  the  loss^  therefore,  could 
not  be  considered  as  occasioned  by  the  act  of  the  ser- 
vant of  the  assured. 

But  not  every  touching  or  striking  upon  a  fixed 
body  in  the  sea  or  in  a  river^  will  constitute  a  strand- 
ing.— A  ship,  hi  coming  out  of  a  port  with  a  pilot  on 
boards  struck  upon  a  rock,  about  a  cable  and  a  halfs 
length  from  the  shore,  in  consequence  of  which  she 
fell  on  her  beam  ends  and  remained  upon  the  rock  a 
minute  and  a  half,  after  which  she  made  a  great  deal 
of  water.  Lord  Ellenborough  said,  "  I  am  of  opinion  that 
this  is  not  a  stranding.  Ex  vi  termini^  stranding  means 
lying  on  the  shore,  or  something  analogous  to  that.  To 
use  a  vulgar  phrase,  which  has  been  applied  to  this 
subject,  if  it  is  'touch  and  go'  with  the  ship,  it  is  no 
stranding.  It  cannot  be  enough  that  the  ship  lay  for  a 
few  moments  on  her  beam  ends.  Every  striking  must 
necessarily  produce  a  retardation  of  the  ship's  motion. 
-If  by  the  force  of  the  elements  she  is  run  aground,  and 
becomes  stationary,  it  is  immaterial  whether  this  be 
on  piles,  or  a  muddy  bank  of  a  river,  or  on  rocks  on 
the  sea  shore ;  but  a  mere  striking  will  not  do,  where- 
soever that  may  happen.  I  cannot  look  to  the  conse- 
quences without  considering  the  causa  cattsafis.  If 
the  assured  mean  to  be  indemnified  against  the  loss 
arising  in  this  manner,  they  must  introduce  a  clause 
making  the  underwriter  liable  for  a  particular  average, 
occasioned  by  the  ship  striking  on  a  rock.  There  has 
been  a  curiosity  in  the  cases  about  stranding  not  credit- 
able to  the  law.  A  little  common  sense  may  dispose 
of  them  more  satisfactorily.'' 

A  vessel  striking  upon  a  rock  and  remaining  fixed 
there  for  the  space  of  15  or  20  minutes^  in  conse- 
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quence  of  which  sbe  sustains  material  injury,  this  con- 
stitutes a  stranding.  *  »^ 

Where  a  vessel,  being  under  the  conduct  of  a  pilot,  Heame  ▼. 
in  going  up  the  harbour  of  Cork,  took  the  ground  from  i  Brod.  & 
shalloVness  of  water,  and  remained  so  aground  for  ^s-  ^^ 
eight  hours,  until  the  tide  enabled  her  to  float,  and 
the  following  day  again  took  the  ground  from  the 
same  cause ;  and  subsequently,  the  pik)t  still  remain-^ 
ing  in  command,  the  vessel  was  moored  during  high 
water  at  the  quay  \vhere  she  was  to  discharge,  and 
on  the  ebb  tide  tof  k  the  ground,  made  a  list,  and  lay 
on  her '  broadside  for  two  whole  tides,  by  which  the 
vessel  and  her  cargo  were  much  injured :  It  was  hdd 
that  this  was  not  A  stranding  for  which  the  under- 
writer was  liable,  the  taking  the  ground  in  the  above 
manner  being  no  hiore  than  what  is  usual  with  all 
vei^sels  of  the  sam<$  class  in  proceeding  up  Cork  riv^r. 
(In  CarrUthers  v.  ^d.  the  vessel  was  modred  contrary 
to  the  usual  way,  out  of  the  usual  place,  and  against 
the  express  orders  of  the  master.) 

'  It  is  otherwise  where  an  accident  concurred  to  pro-  5  a&AiL 
duce*  the  loss.  225. 

Thus  it  appeafs,  that  in  order  to  constitute  a  strand- 
ing, it  is  not  necessary  that  the  ship  should  be  driven 
on  shore  or  up^n  a  strand;  nor  that  she  cannot  be  got 
off  at  all,  or  not  without  great  difficulty;  nor  that 
she  be  rendered  unable  by  the  accident  to  proceed 
upon  her  voyage  without  first  being  repaired.  It  is 
sufficient  that  she  be  forced,  by  some  accident  within 
the  policy,  upon  a  fixed  body  in  the  sea  or  river,  and 
remainf  stationary  there  for  some  space  of  time. — An 
injury,  however  great,  occasioned  by  the  vessel  striking 
against  a  rock^  unless  the  vessel  remain  fixed  upon 
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Ae  rock  for  aome'  tiine^  will  not  take  away  the  effect 
of  the  warranty.* 

ijMkfci       It  has  for  a  considerable  time  remained  doubtful, 

the  under* 

wiker  in  whether  in  the  case  of  a  ship  being  stranded,  the  un- 
^  2!!^  ^  derwriters  are  obliged  to  pay  all  the  particular  average 
■B**'*  which  the  goods  sustained  during  the  voyage,  or  only 

that  occadmed  by  the  strandifig. — In  a  case  which  oc- 
curred on  a  policy  upon  com,  in  1754,  it  was  held^  by 
Sir  DtMUey  RydeVf  that  the  stranding  lets  in  the  as- 
sured to  claim-  his  whole  partial  loss  ;t  And  it  was  in 
^consequence  of  this  decision  that  the  Lmd.  Ass.  Co., 
and  soon  afterwards  also  the  Roy.  Exch.  Ass.  Co., 
struck  the  words  pr  the  ship  be  stranded  out  of  the 
memorandum  on  their  policies. 

In  subsequent  cases,  in  which^  however,  the  ques- 
tion did  not  come  directly  before  the  court,  Liord 
Monoid,  X  and  also  Mr.  Justice  Buller,  §  expressed 
themselves  in  favour  of  the  opinion,  that  the  under- 
writer is  liable  only  for  the  loss  arisvig  from  a  strand- 
>ing  of  the  ship ; — and  Lord  Kenyon  again  maintained 
'  the  opposite  doctrine.  ||     But  it  is  now  settled  by  a 
solemn  decision  of  the  court  of  King's  Bench,  that,  if 
the  ship  be  stranded,  that  destroys  the  exception,  and 
lets  in  the  general  words  of  the  policy,  so  that  the  un- 
deiwriter  is  liable  for  any  partial  loss,  though  it  did  not 
arise  from  the  stranding. 

«  Sec  below,  the  case  of  Btimett  v.  Kensington. 
g  f  OadUion  v.  Land,  Ass,  Co.  Marsh.  3d  ed.  si  16. 

}  In  Wilson  v.  Smitkf  S  Bur.  1550. ;  and  Ckxking  v.  Frorvr, 
1  Marshall,  S19. 

§  In  Nesbilt  v.  Lushmgton,  4  T.  R.  783. 

II  In  Boimngy.  ElmsUe,  1  Bfatsh.  «^.;  send  NeshUt  v.  Lkshing- 
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A^sbip)  with  a  cargo  of  fruit,  struck  upon  a  makeii  Bunett  t; 
rock,  by  which  accident,  though  she  did  uot  remain  on  f ^^^^^ 
the  rock,  several  of  her  planks  were  started,  and  the 
water  flowed  into  the  hold  and  over  the  cargo,  so  that 
it  became  necessary  to  run  her  on  shore  to  save  both 
ship  and  cargo.  The  ship,  however,  afterwards  ar- 
rived at  her  port  of  destination,  but  with  the  fruit 
greatly  damaged,  not  by  the  stranding^  but  solely  in 
consequence  of  the  striking  on  the  rock.  The  under- 
writers were  held  liable  for  this  particular  average. 

The  words  wilegs  general  in  the  memorandum  mean, 
that  the  underwriter  shall  be  liable  for  general  ave^ 
rage ;  but  not  that  in  the  case  of  a  general  average 
he  shall  be  liable  to  pay  also  the  particular  avehge.  * 

Thus  it  is  clear  that,  unless  a  stranding  take  place,  ^^'^^^ 
the  underwriter  is  not  subject  to  pay  any  particular  wnter  if  ne 
average,  however  great,  on  the  articles  excepted  by  S!«pliwi» 
the  memorandum,  and  that  nothing  short  of  a  toti|l 
loss  can  be  recovered  upon  such  articles.    The  quea- 
tion,  as  to  what  shall  amomit  to  a  total  loss,  with  ro»> 
spect  to  such  articles,  has  been  fiilly  considered  in  a 
former  part  of  this  work,  f 

Most  of  the  foreign  laws,  as  those  of  Hamburg!^ 
Denmark^  &c.,  stipulate,  that  the  underwriter  shall  be 
free  from  particular  avei'age  upon  all  gck)ds,  ship  and 
freight,  unless  it  exceed  three  per  cent. ;  and  also  free 
from  general  average,  unless  it  exceed  three  per  cent  | 
By  the  law  of  France,  neither  particular  nor  general 

*  Wilson  V.  Smith,  t  See  above,  p.  370. 

I  The  particular  as  well  a^  the  general  average  mutt  sepoiat^ 
exceed  3  per  cent,  to  make  the  underwriter  liable.    In  Jmiierdtuitf 
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average  is  recoverable,  unless  each  exc6ed'.one  per 
cent.;  but  the  policies  contain  stipulations  mdpe  ia- 
vourable  to  the  underwriters. 

The  object,  or  at  least  the  effect,  of  these  laws  is,  to 
prevent  underwriters  being  harassed  with  trifling  de- 
mands, which  is  clear  from  the  circumstance  of  their 
being  ^  free  from  such  losses,  whether  the  ship  be 
stranded  or  not.  In  England,  where,  by  the  memoran- 
dum, goods  generally,  and  also  the  ship  and  freight, 
are  warranted  free  from  average  under  3/.  per  cent., 
unless  general,  or  the  ship  be  stranded,  this  effect  is 
not  produced  under  all  circumstances,  for  the  imder- 
writers  are  liable  for  the  most  trifling  demands  for 
genieral  average,  and  also  for  p^rUc^ular  average,  how- 
ever small,  when  there  was  a  stranding. 

The  term  particular  average,  as  understood  at  Lloyd 's, 
does  not  condprise  the  particular  charges^  or  the  ex- 
penses incurred  for  saving  or  preserving  the  cargo  or 
freight,  such  as  warehouse-rent  in  an  intermediate 
'port,  which  is  considered  a  particular  charge  on  the 
rargo,  and  expenses  of  reloading,  which  is  made  a 
"particular  charge  on  the  freight.  *  These  charges^ 
however  small  they  may  be,  are  paid  by  the  under^ 
Vriter,  independent  of  the  particular  average.  Hence 
it  is  clear  that  they  cannot  be  added  to  the  particular 
average,  for  the  purpose  of  ascertaining  whether  this 
amounts  to  five  or  three  per  cent.,  and  that  the  under- 
M^riter  is  not  liable,  unless  the  particular  average  by  it- 

however,  it  is  customary  to  pay  the  general  and  particular  average, 
if  added  together  they  exceed  3  per  cent.  In  Hamburgh ^  where  un- 
derwriters' pay  only  one  half  of  the  damage  sustained  by  a  ship  which 
has  not  struck  upon  the  ground,  such  damage  is  paid  if  the  whole  of 
it  exceed  3  per  cent.;  for  instance,  if  the  damage  is  4  per  cent., 
then  3  per  cent,  are  paid.  *  Above,  p.  198. 


CHii'p.  X.]  Of  the  Memorandum.  473 

self  amount  to  the  stipulated  percentage. — For  the 
same  reason,  general  and  particular  average  cannot  be 
added  to  make  the  underwriter  liable  if  they  jointly 
amount  to  three  per  cent. 

But  whether,  in  the  case  of  a  ship  incurring  parti- 
cular average  twice  upon  the  same  voyage,  byt  at  dif- 
ferent times,  the  uridierwriter  shalL  be  liable  if  both 
losses  added  togethei*  amount  to  3  per  cent.,  this  can 
depend  tipon  custom  alone.  The  Opinion  prevalent  at 
Lloyd's  seems  to  be,  that  each  damage  by  itself  should 
amount  to  3  per  cent,  to  make  the  underwriter  liable. 

It'  is  the  opinion  of  some,  that  when  cables  are 'cut,' 
or  other  sacrifices  made  to  save  a  ship  in  ballast  from  dn 
impending  danger,  and  the  loss  amounts  to  less  than  3^; 
percent,  upon  the  value  of  the  ship,  this  is  not  a  charge 
upon  the  underwriter,  because  that  only  isgei>dral 
average  which  is  done  to  preserve  the  ship  and  cargo! 
But  I  am  hot  of  that  opinion. .  For  although  in  such  a 
case  there  can  be  no  general  contribution,  or  general 
average  in  the  usual  sense  of  the  word,  yet  the  nature 
of  the  loss  cannot  be  altered  by  the  circumstance  of 
there  being  no  cargo  on  board ;  and  the  true  meaning 
of  the  words  "for  the  preservation  of  the  ship  and 
cargo"  is,  for  the  preservation  of  the  whole  concern, 
which  in  that  case  consists  of  the  ship  and  the  effects  of 
the  mariners* 

That  the  extra  charges  of  the  sale  of  damaged 
articles  must  have  no  influence  upon  the  calculation  of 
the  percentage  of  the  damage  is  clear  from  what  has 
been  said  in  the  last  chapter,  p.  436.  The  aliquot  part 
of  the  damage  by  itself^  therefore,  must  amount  to 
three  or  five  per  cent,  to  make  the  undei*writer  Kable, 
and  if  it  does,  the  extra  charges  must  be  separately 


■  i 
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added  to  (he  amount  of  the  loss.  And  such  is  the 
practice  at  Lloyd's. 

It  has  frequently  been  asked,  whedier  the  warranty 
^  free  from  average  under  three  per  cent,  or  under 
five  per  cent.,'^  liberates  the  underwriter  from  the  total 
loss  of  a  part,  if  such  loss  amounts  to  less  than  three  or 
five  per  cent,  upon  the  whole  quantity  of  goods  valued 
in  one  sum  :  for  instance,  if  101  chests  of  goods  (each 
of  them  being  supposed  of  the  same  value)  be  insured 
together,  and  three  chests  be  totftUy  damaged,  so  as  to 
be  worth  nothing,  whether  the  loss  be  recoverable 
from  the  underwriter?*  This  question  admits  no 
longer  of  any  doubt,  since  it  has  been  determined  that 
imderwriters  are  liable  for  the  total  loss  of  a  part,  and 
consequently  such  loss  is  not  considered  as  an  average 
los8.t  If,  therefore,  the  three  chests  are  either  gone 
to  the  bottom,  or  completely  destroyed  by  fire,  or  ren- 
dered .entirely  useless  by  the  effect  of  sea- water,  this 
will  not  be  an  average  loss,  but  a  total  loss  pro  tanio  ; 
out  if  they  remain  of  any  value,  however  small,  it  will 
be  an  average  loss,  and  the  underwriter  discharged.^ — 
In  the  same  manner,  if  of  twenty-one  hogsheads  of 
sugai;,  insured  in  one  valuation,  one  is  completely 
washed  out,  so  as  to  be  literally  worth  nothing,  it  will 
be  a  total  loss  of  a  part ;  but  if  any  sugar  remain  in 
it,  it  will  be  a  particular  average. 

The  assured  having  thus  an  undoubted  right  to  claim 
as  for  a  total  loss  of  that  part  of  the  goods  which  is 
entirely  lost,  it  follows  that  he  cannot  consider  such 
total  loss  of  part  as  a  particular  average,  if  this  should 
be  more  to  his  advantage.    For  instance,  if  20  bogs- 

•  1  Magens,  p.  73.  f  Davjf  ▼.  MUfard^  above,  p.  ST4. 

J  Abov€,  p.  370,  seqq. 
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heads  of  sugar  (all  of  the  same  quantity  and  quality) 
be  valued  -  -  -  -  £500 

and  two  are  totally  lost^  the  underwriter  will  pay     50 

and  the  valuation  of  the  remaining  18  will  be 

reduced  to  ^  •  .  .      450 

If  the  18  are  slightly  damaged^  and  would  have  pro-i 
duced^  if  sound,  ...  £540 

but  in  the  damaged  state  produce        -  *        520 

loss    •        -         ao 

the  calculation  will  be  as  follows : — ^If  5401.  lose  202., 
then  450L  lose  16L  ISs.  8d. ;  which  loss  being  below 
5  per  cent.,  the  assured  will  have  no  claim  for  parti- 
cular average.  He  canttot  be  admitted  to  say, 
20  hogsheads,  if  sound,  would  have  produced  -  £600 
18  have  produced  -  -  520 

loss  •  -        80 

If  600L  lose  801.,  then  500/.  will  lose  661.  IZs.  8d., 
which  is  131.  6*.  8d.  per  cent. ;  for  the  los?  of  the  two 
hogsheads  is  not  an  average  loss,  but  a  total  loss  of  part. 

In  order  to  render  the  warranty  ^^free  from  average  CUufe  ••to 
under  3  or  5  per  cent."  less  injurious  to  the  assured  in  ^JS!^^ 
the  case  of  single  packages  of  a  quantity  of  goods  PJ<*^*>*' 
being  damaged,  it  has  become  usual  to  insert  in  the 
policies  the  following  or  similar  clauses :  on  colonial 
produce,  of  diiBFerent  descriptions  "  to  pay  average  on 
each  species  of  goods ;"  on  manufactured  goods  "  to 
pay  average  on  each  package  ;'*  on  sugar  and  coffee, 
**  to  pay  average  on  every  ten,  fifteen,  twenty  hogs- 
heads or  bags,  succeeding  numbers,''  &c.    The  parti- 
cular average  is  then  paid  upon  each  species,  each 
package,  &c.,  as  if  it  had  been  separately  insured. 
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Thus,  if  of  six  cases  of  manufactured  goods,  valued  at 
iOOI.  each,  and  insured  with  the  clause  "to  pay  average 
on  each  case,"  one  be  damaged  3  per  cent,,  that  loss 
may  be  claimed,  and  the  underwriters  will  have  to  pay 
one  half  per  cent. 

But  supposing  5  of  the  c*hests  to  be  damaged 
2per  c^nt.  and  one  8  per  cent.,  so  that  the  under- 
writer would  be  liable  if  no  such  clause  had  been  in- 
serted, Will  he  stUl  be  liable  for  the  whole  loss,  not- 
withstanding the  clause,  or  will  he  have  to  pay  the 
damage  on  the  last  chest  only  ? — If  the  clause  be  lite- 
rally  construed,  especially'if  the  words  "  as  if  separate 
interests,  separately  insured,'*  be  added,  the  under- 
writer will  be  liable  only  for  the  cliest,  the  damage  of 
which  exceeds  3  per  cent. :  for  if  in  fact  each  chest  had 
been  separately  insured,-  it  is  clear  that  he  cotild  not 
have  been  called  upon  for  the  damage  on  the  first  five 
policies.  And  even  when  the  clause  is  without  that 
addition  -the  undenvriter  might  say  :  '^  you  have  de- 
parted  from  the  general  rule  by  inserting  a  clause, 

» 

which  in  most  cases  will  operate  in  your  favour,  and 

in  some  against  you,  but  it  is  not  understood  that-  it 

shall  be  in  your  favour  under  all  circumstances." — 

The  clause,  however,  has  received  a  liberal  construc- 

HagedoniT.  tiou  in  favourof  the  assured. — In  a  case  where  several 

y^l^^*'    packages  of  linens  were  insured,  with  a  stipulation  "  to 

157.  pay  average  separately  on  each  particular  package," 

and  some  were  damaged  and  others  not;  and  where 

the  loss  was  22  per  cent,  on  the  whole  amouut.  Lord 

JEUenboroiigh  held,  that  the  clause  was  for  the  benefit 

of  the  assured,  and  that,  though  some  entire  packages 

were  uninjured,  they  were  still  to  be  included  in  the 

average. 
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This'  decision,  however,  must  not  be  extended  be- 
yond'the  case  then  before  the  court,  which  was  an  in- 
surance on  several  packages  of  goods  of  the  same  de- 
scription,  and  it  must  not  be  inferred,  which  is  very^  6«- 
sential  to  observe,  that  if  several  articles  are  insured  in 
the  same  policy,  with  a  clause  ^^  to  pay  a,verage  on 
each  species  of  goods,^'  and  the  damage  on  the  diffe- 
rent articles  amounts,  on  the  whole,  but  not  on  each 
species,  to  three  or  five  per  cent.,  the  underwriter 
shall  be  liable  to  pay  the  whole  damage.  For  whenever 
it  occurs,  that  of  two  species  of  goods,  for  instance,  in- 
sured free  from  particular  average  under  five  per 
cent.,    the   damage,   if  calculated   upon  the  whole, 
amounts  to  five  per  cent,  or  niore }  and,  if  calculated 
upon  each 'article  separately,  amounts  to  less  than  five 
percent,  upon  one  of  them,  it  is  clear  that  it  must 
amount  to  more  than  five  per  cent,  upon  the  other ; 
and  consequently,  that  the  two  articles  are  dttirinnitrt! 
in  a  different  degree.    But  it  has  been  showii  above,* 
that  under  such  circumstances,  if  the  loss  be  adjusted 
upon  the  whole  of  the  goods  (except  when  the  state  of 
the  market  is  the  same  as  to  both  articles,  which  will 
seldom  take  place)  the .  underwriter  will  be  involved 
in  the  state  of  the  market,  which  would  be'  contrary  to 
law;  so  that,  if  two  or  more  articles  are  insured  in  one 
policy,  whether  or  not  there  be  a  clause  "  to  pay 
average  on  each  species,"  the  adjustment  must  be 
made  separately  upon  every  article,  and  the  under- 
writer is  responsible  for  the' article,  the  damage  of 
which  amounts  to  the  stipulated  percentage,  but  has 
nothing  to  pay  upon  the  article,  the  damage  of  whicb^ 
taken  by  itself,  amounts  to  less  than  that  percentage. 

•  See  p.  440. 
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fkr  as  practicable,  upon  the  same  footing,  has  by  no 
means  been  attained  by  it. 

Let  us  suppose  an  article  liable  to  deterioration  and 
intrinsic  decay,  for  instance  flour,  and  another  article 
not  subject  to  the  same  inconvenience^  for  instance 
cofifee  in  casks,  to  be  shipped  on  board  the  same  vessel, 
and  exposed  to  the  same  degree  of  danger.    If,  by  the 
vessel  springing  a  leak,  or  shipping  seas,  or  by  any 
jOther  accident,  not  interrupting  the  voyage,  a  mode- 
rate quantity  of  sea- water  penetrates  into  the  hold,  by 
which  the  coffee  is  not,  or  but  slightly,  affect^,  the 
flour  may  become  considerably  damaged  .and^  espe- 
'  cially  in  a  long  voyage^  be'  heated  and  rendered  nearly 
useless.    In  cases,  of  this  nature,  the  two  articles  can- 
not, with  respect  to  the  risk  of  the  underwriter,  be 
placed  upon  the  same  footing,  unless  he  be  free  from 
damage  upon  the  flour,  and  so  far  the  efiectofthe 
memorandum  is  what  it  ought  to  be. — ^But  if,  by  any 
serious  accident  the  hold  is  so  filled  with' water,  that 
either  both  articles  are  nearly  spoiled,  or  the  coffee  gets 
damaged  fifty  per  cent.,  and  the  flour  ninety  per  cent., 
the  desired  equality  is  entirely. overturnpd,  if,  by  the 
memorandum,  when  the  accident  is  called  a  strand- 
ing the  underwriter  pays  90  per  cent,  on  the  flour; 
and,  when  it  is  not  called  a  stranding,  he  pays  nothing 
upon  the  flour,  and  in  either  case  50  per  cent,  on  the 
coffee.    Again,  if,  afler  a  stranding,  by  which  neither 
the  ship  nor  the  goods  were  materially  injured,  an  ac- 
cident, as  fii*st  described,  happens,  whereby  the  coffee 
is  not  damaged  at  all,  but  the  flour  is  damaged  20  per 
cent.,  the  two  articles  cannot  be  put  upon  an  equal 
footing,  if  the  underwriter  pays  nothing  on  the  coffee, 
and  20  per  cent,  on  the  flourt 
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Stranding,  therefore,  it  is  clear,  is  not  tbe  criiterion  Pronmb 
upon  which  the  underwriter's  liability  for  damage  dudngs 
ought  to  depend.    This,  indeed,  has  long  been  felt;  "^J?^* 
the  problem  is,  to  substitute  another,  by  wiiicii  the 
desired  effect  may  be  as  nearly  as  possible  attained, 
and  which,  at  the  same  time,  is  so  characteristic  nl 
not  to  admit  of  doubts  or  disputes. 

The  following  observations,  I  hope,  will  be  found 
conducive  to  the  end  proposed,  and  deserving  of  fiir*^ 
ther  consideration. 

All  losses  by  perils  of  the  sea,  properly  so  called, 
may  be  divided  into  four  classes :    1.  The  ship   is 
injured  either  by  the  effect  of  wind  and  waves,  or 
by  strikjng  upon  the  ground,  or  by  being  forced  and 
remaining  stationary  upon  a  fixed  body,  from  which, 
however,  she  is  brought  off  by  the  exertions  of  her 
own  crew,  or  by  the  assistance  of  others :  but  after  the 
accident,  she  is  still  in  a  condition  to  proceed  upon  her 
voyage,  either,  without  any  repairs,  or  after  some  re- 
pairs which  can  be  effected  without  unloading  her,  (as 
after  the  loss  of  the  bowsprit,  of  anchors  and  cables,  &c.) 
and  delivers  her  cargo  at  the  port  of  destination^  - 
damaged  by  the   effects  of  a  leak  sprung,  of  seas 
shipped,  &c.   Or,  2.  The  ship  becomes  so  injured,  that 
she  is  obliged  to  make  a  port  in  distress,  and  there  to 
onload  her  cargo,  which,  if  it  remain  fit  for  that  pur- 
pose, is  forwarded  either  by  the  same  vessel,  after  the 
necessary  repairs,  or  by  other  vessels,  if  the  former 
cannot  be  repaired ;  or  if  too  much  damaged  to  be 
tent  on,  is  sold  at  the  intermediate  port.    It  is  imma- 
terial whether  the  ship  became  so  injured,  either  by 
the  effects  of  a  storm,  or  by  striking  upon  a  rock,  an 
anchor,  &c.,  or  by  being  run  foul  of,  or  by  being 
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stranded.  Or^  3.  The  vessel^  by  any  of  the  above  cantes, 
becomes  a  wrecks  and  the  cargo,  or  part  of  it  is  mm! 
firom  the  wreck.  Or,  4.  The  ship  and  cargo  are  totaUj 
lost. 

Now,  according  to  the  true  meaning  of  the  cUun^ 
'^  free  from  particular  average,"  the  underwriter 
ought  to  be  exempt  from  every  damage  arising  fron 
an  injury  or  accident  of  the  first  of  the  above  clanes. 
Therefore,  whenever  the  vessel  reaches  the  portsf 
her  destination  in  a  fair  condition  (but  not  when  she 
arrives  there,  after  a  severe  ii\jury  sustained  near  Aat 
port^  in  a  condition,  which,  at  a  greater  distance  fimn 
<the.port  of  destination,  would  have  obliged  her  to  go 
to  an  intermediate  port,  and  there  to  unload,  and  to 
pndei^o  a  thorough  repair)  the  damage  anstamed  \ij 
goods  insured  with  the  clause,  whatever  may  be  ill 
extent,  must  not  be  at  the  charge  of  the  underwriter; 
for  in  such  cases  there  b  no  external  cause  to  whidi 
the  deterioration  can  be. ascribed  with  greater  proba* 
bility  than  to  the  defective  state  of  the  vessel,  or  to  the 
internal  quality  of  the  goods,  with  which  the  under- 
writer ought  to  have  nothing  to  do. — ^But  when  Ae 
damage  originates  in  an  accident  of  the  second  daa^ 
I.  e.  when  the  vessel,  being  severely  injured  and  leafyy 
goes  to  a  port  in  distress,  and  the  goods  must  be  sold 
there  as  being  unfit  to  be  reshipped ;  or,  if  not  aoU^ 
arrive  at  the  place  of  destination,  either  by  the  saM 
vessel,  after  the  repairs,  or  by  another,  in  a  damagei 
state,  then  the  underwriter  ought  to  pay  the  loss,  whifr' 
ever  was  the  cause  or  denomination  of  the  misfortmt 
of  the  vessel :  for  it  is  not  the  denomination  but  Ihs 
extent  of  the  misfortune  which  ought  to  regulate  Ik 
decision^  and  it  is  much  more  natural  iq  such 
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to  ascribe  tbe  damage  to  the  accident  than  to  the  fedtt 
of  tbe  shipy  or  to  the  inherent  quality  of  the  article. 

But  as  tbe  risk  which  the  underwriter  runs  upon 
goods  of  a  perishable  nature  cannot  be  rendered  equal 
to  diat  upon  durable  goods^  unless  he  be  free  from  the 
intrinsic  decay  of  the  former,  which,  although  origi- 
nating in  external  causes,  yet  does  not  immediately 
proceed  from  them, — for  instance,  ^vfaen  the  gooda 
landed  undamaged  at  an  intermediate  port,  decay  dur- 
ing the  repairs  of  the  ship,  or  during  the  time  whidi 
necessarily  elapses  before  they  can  be  sent  on  by  an- 
QAher  vessel — the  underwriter  ought  to  be,  according 
to  the  true  intent  of  the  clause,  free  from  the  loss  aris^^ 
ing  from  such  deterioration. 

It  is  hardly  neceasary  to  add,  that  the  damage  arising 
from  an  accident  of  the  third  class  must  be  borne  hf^ 
the  underwriter. 

Thus,  I  think,  the  true  purpose  of  the  clause  ^^  free 
fix>m  damage,  &c/'  might,  if  not  fully,  at  least  in  a 
great  measure,  be  attained.  It  is  true  that  the  under-* 
writer ,  in  case  of  an  accident  of  the  second  class,  would 
sometimes  be  obliged  to  pay  for  more  damage  upon 
goods  of  a  perishable  nature,  than  under  similar  circum-^ 
iCances  he  would  have  paid  upon  less  perishable  goods  ; 
but  on  the  other  hand  he  would,  in  case  of  accidents  of 
tte  first  class,  have  to  pay  no  loss  at  all  upon  perishable 
goods,  where  under  the  same  circumstances  he  would 
hare  to  compensate  for  a  considerable  damage,  occa- 
sioned by  the  vessel's  springing  a  leak,  &c.,  upon  goods 
of  a  less  perishable  nature. — If,  however,  experience, 
(which  in  matters  of  this  description  must  be  our  prin- 
dpal  guide,)  should  show  that  insurances  on  perishable 
articles  still  expose  the  underwriter  more  than  thosa 

9  I  2 
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upon  other  goods,  Uie  equality  might  umloiibtedty  fe 
establislied  by  liberating  the  underwriter  from  a  oef' 
tain  p^rcentnge^ior  instance  from  ilie  finst  JO  per  eenti 
upon  articles  of  the  first  ileecription. 

If  the  several  accidents  at  sea  were  classified  in  the 
above  manner,  and  an  exact  line  of  distinction  drawn 
between  the  several  classes,  the  clause  might  be 
worded  thus :  '^  free  from  all  damage  occasioned  by 
an  accident  of  the  first  class,  and  fi^e  from  all  internal 
or  other  deterioration  or  decay,  not  orii^uiating  in  ex* 
temal  damage/' 

This  clause  would  exempt  the  underwriter,  in  places 
where  the  assured  is  not  allowed  to  abandon,  fix)m  the 
internal  decay  also  in  cases  of  detention  and  unlawful 
seizure ;  from  which  according  to  the  true  meaning  of 
the  clause  he  ought  to  be  exempt  But  in  this  countij 
it  would  not  have  the  same  effect,  because  the  assured 
is  allowed  to  treat  a  detention  or  unlawful  seizure  as  a 
total  loss,  by  abandotiing  his  property.  It  is  to  be  sup- 
posed, therefore,  that  in  war  times,  detained  neutral, 
property  would  sometimes  be  abandoned,  which,  bat 
for  the  perishable  nature  of  the  goods,  would  not  have 
been  abandoned.  This  risk  must  either  be  guarded 
against,  in  war  times,  by  a  separate  stipulation,  or  it 
must  be  paid  for  by  an  additional  premium. 

But  the  clause  will  protect  the  underwriter  agaiuit 
the  perishable  nature  of  the  goods  becoming  a  oonie 
of  cJmndonmentj  in  the  case  of  a  protraction  of  the 
voyage,*  and  thus  he  will  be  exempt  from  a  great  risk 

•» 

*  See  the  case  of  TLunt  v.  Roi/,  Ex,  Ais.,  above,  p.  366 ;  where  it 
appears,  from  LoM  Ellaiborough^t  observations,  that  die  asopM 
would  have  been  allowed  to  abandon,  if  tbo>«ai|so  liad  beenfooP^ 
to  be  in  danger  of  being  materially  iiyuned  by  the  delay. 
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which,  acconiing  to  the  nature  of  the  contract, 
ight  to  be  exempt, 

le  Memorandum  is  also  defective  with  respect  to 
numeration  of  the  articles  warranted  free  from 
ige,  or  free  from  average  under  6  per  cent,  &c. 
"eat  many  articles  wliich  are  equally,  and  even 

\  liable  to  suffer  materiailv  from  the  effects  of  sea- 

• 

r  than  tho^e  mentioned  in  the  memorandum, 
been  entirely  omitted ;  and  as  the  assured  is  not 
;ed  to  name  bis  goods  in  the  policy,  but  may  in^ 
them  under  the  generat  denomintUlon  of  mer* 
dise,  it  is  evident  that  the  underwriter  may  thus 
Aterially  injured.  It  woilld  be  necessary,  there- 
to classify  the  different  articles,  which  although 
liable  to  intrinsic  decay  witliout  an  external 
Ige,  yet  are  more  liable  to  be  affected  by  sea- 
ige  than  common  articles,  and  to  stipulate  in  the 
le,  that  in  the  event  of  accidents  of  the  first  class 
mderwriter  shall  be  free  from  dami^e  under  10 
fent.  upon  some ;  from  damage  under  $  per  cent* 
I  others,  &c. 

France  the  clause  "  free  from  average"  exempts  FortSgn 
underwriter  from  all  average,  general  as  well  as  '*^  "^ 


uiiget 

cular,  except  in  cases  entitling  the  assured  to  'J'^'^S** 
donment.*    In  those  cases  the  asmired  may  either  «  fim  fram 
to  abandon  or  claim  as  for  an  average  loss^f  ai^^ 

fier^OYi  relates  several  decisions  by  which  the 
rwriters,  in  consequence  of  the  clause,  were  not 
ed  to  indemnify  the  assurefl  for  ma<(ts  cut  away  in 
mn,  goods  thrown  overboard  to  escape  from  an 
ly,  &c.,  where  these  sacrifices  had  produced  the 

ke  above,  p.  S79*  f  Code  ie  cernmenif  (.  409. 
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desired  effect,  and  consequently  no  sinutre  majeur  bad 
taken  place. — ^The  pernicious  tendency  Of  this  ebxm 
is  too  obvious  to  require  illustration. — ^In  the  event  of 
a  principal  misfortune  the  underwriter  is  obliged  to 
pay  the  loss,  even  if  the  thing  insured   be  saved  and 
there  be  no  abandonment.    But  if,  in  such  cases,  the 
assured  do  not  choose  (o  abandon,  the  underwriter  pays 
only  the  loss  occasioned  by  the  principal  misfortaiM^ 
and  not  the  average  loss  which  may  have  occuned 
Ibefore.    He  does  not  pay  the  expenses  and  damages 
incurred  for  the  purpose  of  averting  a  Uireatening  kMS| 
but  only  those  incurred  in  diminishing  or  repairing  « 
loss  which  has  already  taken  place,  and  the  cooat" 
quenoes  of  which  would  fall  upon  the  nnderwriter.-^ 
in  one  case,  however,  where  a  stranded  vessel  wn 
Kaved  by  jettison,  the  underwriters  were  condemned 
l>y  the  arbitrators  to  pay  for  the  goods  thrownr  over^ 
hoard,  and  the  expenses  of  bringing  the  vessel  off| 
although  even  at  that  time  (by  the  5th  article  of  the 
Adoration  de  1779}  the  assured  was  not  allowed  to 
abandon  in  the  case  of  a  stranded  vessel  being  saved.* 
Most  of  the  French  policies  exempt  the  under- 
writer from  all  particulnr  average  only  upon  certain 
articles;  and  from  the  first  15,  10,  Slc^  per  cent  of 
particular  average  and  extra  leakage,  upon  othen» 
.  except  in  cases  of  abandonment.    This  method  of 
deducting  a  certain  percentage,  in  cases  of  particular 
average,  must  needs  have  the  effect  of  multiplyiqg 
abandonments. — On  the  other  hand,  if  .the  condition 
is,  that  the  whole  damage  shall .  be  p^d  if  it  exceed 
10  per  cent  and  that  nothing  shall  be  paid,  if  it  dpci 
not,  this  p)ay  prevent  the  assured  firom  using  all  ea* 
deavours  fd  diminish  the  damage  by.  drying  the  goodib 

*  Sineni^fM^  L  jliap.  13)  sect,  ss  Ift  45,  ' 
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by  separating  the  sound  from  the  damaged  part^  &c., 
because  this  would  sometimes  turn  to  his  own  disad- 
vantage ;  for  instance,  if  a  loss  of  1 1  per  cent,  were 
thus  reduced  to  9. 

The  clause  "  free  from  average"  is  also  much  in 
use  in  Italy  3  it  is  contained,  for  many  articles,  in  the 
policies  of  Venice,  Trieste,  and  several  other  places^ 
and  is  interpreted  nearly  in  the  same  way  as  in 
France.* 

The  policies  of  Hamburgh  contain  no  printed  clause^ 
respecting  goods  liable  to  damage;  the  clauses  usual  < 
in  that  place  have  been  mentioned  above,  p.  46S»  The 
question  as  to  the  meaning  of  the  term  stranded  has 
been  much  agitated  there,  the  same  as  in  this  country. 
It  appears  from  modern  decisions  that  a  ship  is  said  to 
have  been  stranded,  when  she  became  stationary  upon 
a  strand,  a  rock,  or  a  bank,  &c.,  and  thereby  damaged 
her  cargo;  and  it  makes  no  difference  whether  she 
was  brought  ojff,  either  by  the  exertion  of  her  own. 
crew  or  by  extraneous  assistance.    In  the  case  of  a- 
stranding   the   underwriter   is   obliged   to    pay    the 
damage,  whether  or  not  it  was  occasioned  bj  that 
accident. 

In  Amsterdam  the  usual  clauses  respecting  perish- 
able articles  are  the  same  as  in  Hamburgh;  the  adop- 
tion of  the  French  Code  has  produced  no  alteration  in 
this  respect,  since^  by  an  express  stipulation  added  to 
every  policy,  no  abandonment  can  take  place,  unless 
the  thing  insured  be  undoubtedly  lost,  or  every  reason- 
able expectation  of  its  recovery  have  disappeared. 
•  Baldasseroni,  II.  P.  5,  Tit.  7 ;  IV.  casi  11, 14,  19. 
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voyage 71,78,  110,136 

on  ship,  what  it  includes  ..  • 63,  454 

on  freight,  duty,  and  charges 22,  125,  447 

IVTE&EST  in  open  policies   137,  140 

*  short ^ 140 

INTERMEDIATE  PORT — see  Port 

Jot  POSTLIMINII • • ••••« 350 

IfAKBiKG  OF  GOODS,  increase  of  damage  after 432 

IkSAK 455 

Leakage • 479 

Lighters,  loss  of  goods  in  .• , •••••  209,  306 

Lolan  in  foreign  ports ^ 246 

Loo-book •...••. 457 

LoKDOK  INSURANCE  COMPANY,  memorandum  in  their 

policies • •..» 466 

Loss  of  the  voyage  a  cause  of  abandonment .  •  •  •  •  355,  364 

by  fault  of  the  master,  see  Master 

total  or  part 374,378,438 

(See  Particular  Average.) 

Malt,  comprised  under  the  word  com    , 466 

Marine  interest, , , . . . , •     72 

Master  may  insure  conmussion  allowed  him 35 

is   the  representative  of  ship-owner  and  mer- 
chant    245 

his  authority  as  to  taking  money  on  bottomry, 

and  selling  goods 252,  358 

repurchasing  ship.  .• •••••••#••••   354 

fault  of  the 250,  450 

hb  duty  as  to  general  average  contribution  ....    327 
Mate,  his  right  as  to  hypothecation  in  the  absence  of  the 

master  ,,.,  •#.•.••*,•,...., 252 


IITBBX.  4M 

Pan 

MEMOmANDYTMy    itB- object     •••  4fil 

Articles  compiised  in  it « 4ft. 

what  constitutes  a  stranding   in  die 

sense  -  of  the    « 466 

Liability  of  underwriters  in    case   of 

stranding    • 470 

if  no  stranding  took  place  .  •  471 
Clause  ^  te  pay  average  on  each  pack- 
age," &c 475 

It  is  a  total  loss  if  the  goods  are  of  no 

value  • «••   37(1 

Insufficiency  of  it 479 

Proposals  for  substituting  a  better  clause  481 

Missing  Ship    .•>....• 11,385 

Money  expended  abroad  for  the  purposes  of  the  voyage  71, 245 

its  insurance  ..••••  78,   136,  246 
Reduction  of  foreign  in  valuations     •'• 159 

Net  Proceeds,  Adjustment  according  to  •••••»••••  4S8 

Notice  of  Abandonment,  what  it  is    353 

how  to  be  given 422 

Open  Policy.    (SeePotrcY.) 

Owner.    (See  Ship-owner.) , •••   247 

Particular  Average 165,  424 

Adjustment  of,  upon  goods  arrived  at  their  des- 
tination    425 

several  goods  compiised  ih  the  same  policy  439 
goods  not  reaching  the  place  of  destination  442 

incorrect  modes  refuted •  •  486 

on  ship    A4S 

Particular  charges 472 

Passengers'  Luggage,  whether  it  contributes  to  gene- 
ral average, 308 

Peas  are  comprehended  under  the  word  com    •  466 

Petty  Average    165 

Pilotage  when  a  subject  of  general  contribution  •  •  191, 196 
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Plague 24) 

Plunder    ., 228,230 

Policy  valued 117,141 

open 117,  137,  140 

Port  entered  in  distness.     Expenses  incurred  there  ....   191 

damage  done  tliere  to  the  goods     207 

Premium,  whether  comprised  in  open  policies 137 

on  premium ••..   119 

Prssi^rvation 171 

Privileged  Claims  in  cases  of  bottomry 106 

Profit,  Insurance  on. « ^ 26 

Valuation  of 125 

Protest  ....m • • 456 

Protraction  of  the  Voyage.  ••• 213 

arising  from  natural  causes  cannot  be  in- 
sured against 46 

arising  from  perils  of  the  navigation  may 

be  insured  against 60 

Provisions  ought  not  to  be  included  in  the  valuation  of 

ship  if  gross  freight  is  insured    ......   50,  64 

are  comprised  under  the  word  furniture  • .     63 

Quarantine • 242 

Ransom ....<r  228 

Rats,  damage  done  by    456 

Recapture.    (See  Abandonment.) 349 

Rights  of  the  recaptor     »• 351 

Remuneration    • 233 

Repairs  of  Vessel 191,  459,  461 

Repurchase  OF  Ship  by  captain     354 

Respondentia 37 

Retardation  of  Voyage  no  cause  of  abandonment. .    364 

Return  OF  Premium  for  short  interest • 140 

upon  certain  contingencies  ....    131 

Rice  is  not  comprised  under  the  word  com    •  466 

Robbery     , 207 

Roy.  Exch.  Ass.  Co.,  Memorandum  in  their  policy.  •  •  •  466 


INDEX.  497 

RuMNiNG  Foul  OF    ••••«^ 221,455 

Sacrifice,  what  isa... •....   169 

Sails,  loss  of 454 

Sale  of  Goods  by  the  Master 252, 257,  260 

whether  underwriters  are 

liable  for  it 267 

Profit  on 274 

Chaigesof 373,461 

Saltpetre  not  comprised  under  the  word  salt 466 

Salvage,  A^ustment  on  the  principle  of 427 

Charges 174,443, 

on  goods  insured  free  of  average  ....   380-- 

Loss     442 

Benefit  of,  in  Bottomry    77,  87,  99 

for  recapture    • 230 

Scudding  BEFORE  THE  WIND     454 

Seamen.    (See  Wages.) 

Ship,  olMervations  on  the  insurance  on 41 

Valuation  of  .  •  • • 133 

in  what  state  she  ought  tobe ••  450 

deserted  by  the  crew    384 

Missing 385 

Ship-owner,  Nature  of  his  trade    ....    • 40 

his  liability  for  loans,  sales,  &c.,  by  the 

master    247,271 

and  in  the  6th  chapter  passim. 

Shipwreck.  •• • •••   174,  341 

Short  Interest   •••;...   140 

Specie  contributes  to  general  average    « 305 

Stranding,  Aecidentid    215 

Voluntary    219 

Legal  meaning  of   ••••.• 466 

Theory,  necessity  of,  exemplified 115 

Transhipment  of  goods  insured.     (See  Freight.)  ••   383 

Total  Loss,  actual,  constructive, 336 

what  is,  on  goods  comprised  in  the  memo- 
randum   • 370 

2k 
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Total  Loss,  continued,  Pa^e 

of  part 374,  378,  438 

Undervaluation  OF  Ship     469 

Valuation  or  Goods 118 

from  remote  countries    1*26 

of  barterect  goods    128 

of  g;^s  to  be  transhipped 130 

when  part  of  premium  is  to  be  returned  on 

certain  contingencies 131 

of  profit  and  commission 26,  125 

of  ship  and  freight 133 

^  Effectof 142 

to  be  declared  hereafter,  when  to  be  made     159 

Fraudulent • ib. 

Value  of  Goods  at  the  place  of  destination 3,  10 

at  the  place  of  departure 118 

Ship 48,  395 

considered  by  English  courts  as  remain- 
ing unaltered  during  the  voyage  ....    133 

Valued  Policy 32,117,137,141 

whether  to  be  opened  in  case  of  partial 

loss 152 

Voyage,  Loss  of.    (See  Abandonment.) 

Waoes  and  maintenance  of  crew  during  repairs,  arrest, 

&c 196,240,462 

whether  they  depend  on  the  freight 391 

for  extra  service 463 

exempted  from  contribution   • • 308 

what  part  is  to  be  deducted  to  determine  the  sum 
for  which  the  freight  has  to  contribute  ....   313 

WaH,  Perils  of 223 

Wear  and  Tear 46,  424,  451 

Weight,  Loss  in    438 

Worms,  damage  done  by  .  v •  • 456 

THE    END. 


5.  Snwfry,  Bott  Cwrt^  Fleti  Utrett, 
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